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UNITED STATES COURT OF APPEALS 
FOR THE SECOND CIRCUIT 


X 


UNITED STATES OF AMERICA, 

. Plaintiff-Appellee, Docket No. 75-1318 

-against- 
RICARDO INNISS, 

Defendant-Appellant. 

.X 

BRIEF ON BEHALF OF APPELLANT 

Appellant, RICARDO INNISS, appeals from a judgment of the United 
States District Court for the Eastern District of New York, rendered 
August 1, 1975, convicting him of conspiring to import and distribute 
cocaine between February, 1974 and June, 1974, and one count of 
possession of cocaine. Appellant was given a sentence of eight years 
imprisonment and parole eligibility after one year, pursuant to 18 U.S.C. 
Section 4208(a)(1) plus five years special parole. 

This action was tried to a jury from July 7, 1975 to July 16, 

1974, Hon. Orrin G. Judd, presiding. The appellant is not at liberty 
pending this appeal due to his inability to post a $75,000.00 surety 
bond. 


- 1 - 











Statutes 


21 U.S.C. Section 841 Prohibited acts A - Unlawful acts 

(a) Except as authorized by this subchapter, it shall be 
unlawful for any person knowingly or intentionally — 

(1) to manufacture, distribute, or dispense, or possess with 
intent to manufacture, distribute, or dispense, a controlled substance; 

Penaltie s 

(b) Except as otherwise provided in Section 845 of this title, 
any person who violates subsection (a) of this section shall be 
sentenced as follows: 

(1) (A) In the case of a controlled substance in schedule I or II 
which is a narcotic drug, such person shall be sentenced to a term 
of imprisonment of not more than 15 years, a fine of not more than 
$25,000., or both. If any person commits such a violation after one 
or more prior convictions of him for an offense punishable under this 
paragraph, or f or a felony under any other provision of this subchapter 
or subchapter II of this chapter or other law of the United States 
relating to narcotic drugs, marihuana, or depressant or stimulant sub¬ 
stances, have become final, such person shall be sentenced to a term 
of imprisonment of not more than 30 years, a fine of not more than 
$50,000., or both. Any sentence imposing a term of imprisonment under 
this paragraph shall, in the absence of such a prior conviction, impose 
a special parole term of at least 3 years in addition to such term of 
imprisonment and shall, if there was such a prior conviction, impose a 
special parole term of at least 6 years in addition to such term of 
imprisonment. 

21 U.S.C. Section 952 Importation of controlled substances — 

Controlled substances In schedules I 
or II and narcotic drugs in schedules 
III, IV, or V; exceptions 

(a) It shall be unlawful to import into the customs territory 
of the United States from any place outside thereof (but within the 
United States), or to import into the United States from any place out¬ 
side thereof, any controlled substance in schedule I or II or subchapter 
I of the chapter or any narcotic drug in schedule III,IV, or V of sub¬ 
chapter I of this chapter ... 




18 U.S.C. Section 2 


Principals 


(a) Whoever commits an offense against the United States or 
aids, abets, counsels, commands, induced or procures its commission 
is punishable as a principal. 

(b) Whoever willfully causes an act to be done which if directly 
performed by him or another would be an offense against the United 
States, is punishable as a principal. 

Facts 

Prior to the actual commencement of the trial herein, there was 
lengthy discussion about whether Ira D. London, attorney for the 
appellant, could continue to represent him because of the possibility 
that he might become a government witness. It seemed that the main 
government witness, Manuel a Cortes-Canate, was once represented by 
Mr. London briefly, and the government wished to call him as a witness 
to determine who retained him or paid his fee as evidence relevant 
to the conspiracy. 

In addition, the issue of whether London could fully cross 
examine Canate was raised, since he would have obtained knowledge from 
the representation, or that he might not be able to ask certain 
questions because of that knowledge, an unlikely situation because of 
the Court's later ruling that the very act of Miss Canate's testifying 
waived that privilege (A15). 

However, appellant insisted that he wanted London, that he had 
confidence in him, that he represented him before and that during 
cross examination, if embarrassing or damaging things came out, he 
would take his chances (Minutes, February 18, 1975, pp. 9-16, A7-A12). 
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On the next Court appearance, April 21, 1975, the Court and the 


prosecutor both agreed that no cases had been found where a defense 
attorney was disqualified in a criminal case, and again on April 25, 

1975, London told the Court that he had extensive meetings with 
appellant and Inniss still wanted him to continue (A9-A10). London 
cited People v. Wilkins , 320 N.Y.S. 2d 8 (1971), which held that you 
can not assume an attorney will reveal confidential matters. Also, 
the old case with Canate had nothing to do with this one. Appellant 
still indicated he wanted London and waived any conflict claim 
(AI1-A12, A13). 

Then, on May 7, 1975, London told the Court that he conferred 
with the prosecutor, he knew what questions would be asked, he related 
what his answers would be, and London asked to be relieved. The 
prosecutor said that London would testify that one of the defendants, 
(McLenan), retained him in Canate's case. Inniss had nothing to do 
with it, and London said if the case were severed he'd remain in, but 
the Court and the prosecutor refused to agree to a severance (A14). 

The Court also held that it would allow evidence of who paid the retainer 
as bearing on the conspiracy so London requested to be relieved. He 
also said that the real reason was the prosecutor's fear of his 
reputation for cross examination. The Court also wrote a memorandum on 
the subject of whether Inniss had to surrender his Panaman'in passport, 
which he did, over objection. (February 18, 1975, pages 21-22; April 
25, 1975, page 7; May 19, 1975, page 6). 









Finally, appellant retained Marvin Preminger, and the case began 
on July 7, 1975. 

Manuela Cortes-Canate, a 40 year old Panamanian seamstress, said 
that during the Carnival fiesta in Panama she talked to Gertrude 
McLenan about coming to the United States (49-50). They met the next 
day at the Hotel Caribe in Panama City and although appellant was 
present, she discussed^going to the United States with McLenan when the 

t 

two of them went for a walk. McLenan asked her if she would first go 
to Colombia to obtain cocaine, so thereafter she went to see her cousin 
to ask if she could help find people who would sell cocaine (54). The 
cousin said she could get it through one Roberto Alvarez, so the witness, 
McLenan, appellant and Cecelia DeLeone all went to Colombia (59). 

McLenan bought the tickets and they flew to Colombia, there taking 
a bus to the Bahia Hotel in cartagena (61). The next day her cousin 
brought Alvarez (62) and he discussed the matter with Canate and told 
her he could get cocaine (63-64). Later Alvarez returned with a sample 
which appellant tested by tasting it (65). Appellant said it was good 
so Alvarez left and returned the next day with the cocaine (67). 

Cecelia and Canate sewed it into a handbag (67-68). There was no 
testimony about money. 

The group did some sightseeing and then applied for visas to go 
to Mexico, which they received the next day (70-72). They went to 
Avianca to change their airlines tickets, McLenan paid the difference 
for all, and they all flew to Mexico (72-74). 

In Mexico, all four people made their way to Tijuana, where 



r 
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they registered at a hotel. They could not find someone to help them 
cross the border illegally, so McLenan and Inniss crossed because they 
alone had passports to enter the United States (76). McLenan carried 
the cocaine (77). Later, the two came back and that evening they, 

Cecelia and Canate crossed with the aid of a Mexican they met at the 
Toreador Motel. They drove to Los Angeles where they stayed in a 
hotel. 

The next day, Canate, McLenan and Cecelia flew to New York, but 
appellant returned to Panama (84). The three women took the cocaine to 
649 Sterling Place, McLenan's home, and a week later, appellant joined 
them (85). He took the cocaine and returned a few days later after 
apparently having broken it down into smaller packages (91-94). The wit- 
n ess also said that Inniss would come to theapartment from time to time 
and take small packages out. He would meet people downstairs, come up, 
get a package and go down (95-96). She recognized the picture of one 
man she saw talking to Inniss and one time she even threw a package out 
of the window to him (99-106). 

Thereafter, McLenan got a letter that her mother was sick and she 
asked Canate to go back with her to Panama (108). Canate had no passport 
because she had entered the United States illegally. McLenan told her 
not to worry and a short time later appellant brought her a birth 
certificate of a Puerto Rican woman named Joanna Perez, which she 
used (108-111). The witness also agreed to pick up more cocaine, so 
McLenan bought the tickets for herself and for Joanna Perez (114-115). 

The time was May, 1974,and they went back to Panama via Braniff Airways. 








McLenan visited her mother and Canate went to Colombia with her cousin, 
Maria Fernandez (115-116), with money to make the purchase that had 
been supplied by McLenan (116-117). 

The two women went to Colombia. Now she used her own passport, 
and they met Roberto Alvarez again. He gave them cocaine for the money 
and Canate sewed it into her handbag again. Canate returned to Panama 
alone and went to McLenan's mother's house where she turned over the 
handbag (122). They went to Mexico to buy a religious statue and then 
flew Eastern Airlines to New York, with Canate again using the name 
Perez (123-124). 

After the two women arrived in New York, they had to go through 
c ustoms. While going through she was arrested. McLenan had already 
passed through so she was left alone (125). The customs officials 
searched Canate's luggage and they took her pocketbook, tearing out 
the bottom (133). The cocaine was seized, she was taken to Riker's 
Island and she never saw McLenan again until this trial (134). That 
was June 1, 1974. 

The Court appointed an attorney for her but then another lawyer, 
Ira D. London, came and spoke with her in jail (134). He said that her 
family and friends hired him and she saw him twice, the jail interview 
and the day she pleaded guilty (135-136). London told her that her 
family and friends had retained him, but she had none in the country. 
After she pleaded guilty he told her that McLenan had paid him (136). 
She thereafter decided to cooperate, obtaineo a Legal Aid attorney and 
ultimately received a fifteen months sentence (137-139). 







On cross examination she admitted that Roberto Alvarez was a 
fictitious name she made up and that she had family in Cartegana, 

Colombia.whom she visited many times (153-155). She denied being a real 
big buyer and bringing in Inniss and McLenan only becasue this time 
she got caught (162). She also conceded that she first met appellant 
in Panama City when he was there for the Carnival and she knew he was also 
there to see his sick father (169-170). She denied knowing much about 
cocaine, she got no money from the first amount they brought in and 
she never even examined the package before or after it was sewn Into the 
handbag (178-182). She also said that McLenan went back and forth 
often to visit her family and that she really wanted to come to the 
United States for a long time (207,213-214,217). 

Frank Anton, a customs inspector at Kennedy Airport said that on 

a 

June 1, 1974, he was inspecting baggage when Canate came through the line 
as Joanna Perez (251). When he saw her birth certificate he became 
suspicious because of her limited English, which was strange if she was 
born in the United States (252). When he sought to look into her 
handbag, she said "No,no", so he searched it, found the false bottom 
and seized the cocaine (253-257). 

Other witnesses testified with relation to the introduction 
of documents which were consistent with Car.ate's story, but were also 
consistent with appellant's position that they were only visiting. 

Thus, Hector Garcia, who worked at the Del Toros de Motel, on the American 
side of the Mexican border identified the registration card for two 
people when appellant registered on March 15, 1974, giving his address 

as 649 Sterling Street, Brooklyn, New York (281). He also remembered 




Inniss and McLenan (282-283), although 2,000 people registered since 
then and there was nothing special about them (286-287). Of course, a 
sensible explanation is that he was coac.ied by federal agents who came 
to him in San Diego and showed him pictures of people he had to identify 
(288). He wasn't sure he could have identified them without that help 


(288). 


Patricia Dugue, the station manager of Avianca Airlines, identified 


the manifest of March 13, 1975, showing that the group travelled from 
Bolata to Mexico City (299);and Paul V. Maloney, who arrested McLenan 
a year later, identified her address book which showed a notation relating 
to the motel in Mexico (306). 

John Bock, the ticket sales manager at Braniff Airways, identified 
the tickets for the May 26th flight from New York to Panama for McLenan 
and Joanna Perez (309-311). He also identified the tickets that the 
two ladies I’sed to fly to Mexico City on June 1 , 1974 (311). A 
stipulation identifying uhe hotel records of the Hotel Caribe was 
entered showing that McLenan took a room for two people and the visa 
application for McLenan, Cecelia and appellant were also marked (316-317), 

The next witness was Edgar Adamson, a customs agent. He was ^ 
allowed to testify, over objection, that in February, 1972, two years 
earlier, he stopped appellant at the airport. At that time appellant 
was travelling with two women, one of whom was Joanna Perez and who 
used the same birth certificate (322-324). This key testimony was used to 
show where appellant obtained the birth certificate he later obtained for 
Manuel a Canate and it certainly was an amazing feat cf memory for 


4 








Adamson to be able to recall the use of the birth certificate two years 
earlier when no contraband was found (326-327), so that it must have 
been a routine event. 

Michael Levine, a Customs Bureau agent talked about the value 
of cocaine, and John Featherly, a narcotics agent,introduced the 
Panamanian passport of appellant, over objection on the basis of self¬ 
incrimination (330-336, 349-352). The passport showed various entries 
and exists from Panama and Colombia (353-357). 

Laura Seale, a travel agent, testified that McLenan bought and paid 
for airline tickets for herself and Joanna Perez for a New York to 
Panama and for a Panama to Mexico City flight (387-389), and Irene 
Vorilas of the Manufacturers Trust Company introduced a $7,000.00 bank 
check which was the proceeds of a savings account withdrawal by McLenan 
on February 4, 1975 (396-399). She also got $500.00 in cash on that 
date and cashed a personal check for $4,400.00 two weeks later, on 
February 19th (400-401). There was another withdrawal on February 20th 
of $7,500.00 (401) and various deposits in April, totalling about 
$6,350.00 (402-404). On cross examination she conceded however, that 

the amount the account started with before the first withdrawal and the . 

< 

amount it ended with after all of the withdrawals and deposits was 
approximately the same (409). 

The government rested (416). The normal motions were argued and 
denied (418-419) and then appellant also rested (421-422). 

The other defendant, Gertrude McLenan, testified in her own 
defense. She was a seaman, a waitress and a cook, and she travelled 












on ships -ill over the world, earning $500.00 per week (428-431). The 
bank account reflected money she earned, saved and money she won on 
numbers bets (436). She knew Manuela Cortes-Canate since she was a girl 
in Panama and she visited Panama often to see her family. Each time 
Canate asked her to help her come to the United States (439-439). 

On the first occasion that Canate said drugs were discussed, 
Inniss did not go down w’th her. They met by chance at the Carnival 
and simply decided to travel together (440-442). She went to Colombia 
to visit her cousin, Maria Fernandez (444). The $7,000.00 withdrawal 
was a loan to a friend, Mr. Beresford, who repaid it in installments 
(549). She explained her reasons for travelling, to visit her sick 
mother, her family,to buy a religious statue in Mexico, and just for 
pleasure, the net result of which was to make all of the various visas, 
hotel registrations and other documents just as corroborative of her 
story as that of Manuela Canate-. She denied dealing in drugs and 
she said that Inniss did not either. He never did anything with 
envelopes or white powder and, in fact, was hardly ever in her home 
(401). 

She helped Canate only because of friendship and, in fact, 
tried to get her a job through the State Employment Agency, an effort 
which proved to be successful (482-483). She made the second trip to 
Panama because while serving on a ship in Greece, she received word 
her mother was ill. She left the ship, got a visa in Athens and 
returned home (484-485). Canate wanted to go with her, so she bought 
the tickets. The t«"ip had nothing to do with narcotics. When they got 
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to Panama, she stayed with her mother while Canate went to Colombia 
(491). 

Afrer Canate was arrested, McLenan hired Ira London because 
Canate's sister called and asked her to get counsel, promising to 
refund the money. She added that Inniss had nothing to do with 
drugs (507-508) and on cross examination admitted knowing Doug Welch 
very slightly but not enough to even say hello (532). She also said 
that appellant went to Panama for the Carnival, paid for his own ticket, 
and that he worked as the manager of the Baby Grand Night Coub (548-550). 

Manuela Cortes-Canate officially waived her attorney-client 
privilege, although the Court ruled that in testifying she had anyway, 
and then Ira London was called as a witness. He said that McLenan came 
to him and said that a friend had been arrested and her family had asked 
her to get a lawyer (A25). He looked into the case first, decided to 
take it and received $1,000.00. He went to speak to Canate at Riker's 
Island (621) when he told her that McLenan had retained him. He asked 
Canate if McLenan had anything to do with the narcotics charge and 
Canate said that she had not (A26). 

On cross examination, London said that Canate went over all of 
the facts and circumstances of the case with him and never once said 
that Inniss was involved (A27). Canate never told him she saw Inniss 
taste cocaine or say it was good (A27-A28) and she never said McLenan 
was involved or he would not have taken her case (A28). Before taking a 
plea, he told his client she could help herself by cooperating, but 
she said she only knew two people involved, Louisa Morales and Carlos 









Morales (629). Carlos was in New York to receive the pocketbook while 
Louisa waited in Mexico (630). Mr. London also said that McLenan 
had not been recommended by Inniss but by one Phyllis Newsuma (636). 

The government called Douglas Welch in rebuttal over strong 
objection that such a witness would testify to new matters and was way 
beyond the scope of cross examination (659). Nevertheless, Mr. Welch, 
a Panamanian, who had a long criminal record for assault with a gun, 
robbery, bail jumping and was a dealer in narcotics, was permitted to 
testify. He said that he bought cocaine from McLenan and appellant 
in 1973 on five or six occasions. She was living at Sterling Street 
and many times he bought from her and later paid Inniss, and sometimes 
he bought from Inniss and paid McLenan (674-680). These dealings all 
occurred in 1973, a year before the period of the indictment. Objections 
were made, but the Court merely told the jury that it was beyond the 
indictment but could be used on the question of the defendants being 
co-conspirators and regarding their knowledge of cocaine.(680). 

The witness went on to describe more cocaine sales and was even 
allowed to detail how he met both defendants in Panama in February, 

1974, and he told them where in Tijuana they might find someone who could 
he’D them cross the border (684-686). 

Welch also said that in March, April and in the Summer of 
1974, he again bought cocaine from both defendants on various occasions. 
(689-693). He was arrested in October, 1974 for selling cocaine to an 
agent, pleaded guilty and was awaiting sentence (693-694). 

On cross examination, Welch revealed a most sordid background. 

He shot someone, committed a robbery in Panama and had been sentenced 
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to jail five or six times ir» anama, the first time when he was seventeen 
years old (713). His statements before the grand jury and his answers 
at the trial showed that the witness had little regard for the truth 
(729). The witness had been cooperative with the Government since 
his arrest for selling cocaine to an agent, yet he never mentioned Inniss 
as a dealer in cocaine (739). Another startling fact is that the witness 
allegedly resold the cocaine he bought from McLenan and Inniss to about 
ten to fifteen people, bt t he could not remember anyone of them (745). 

After Antonio Hernandez, a Mexican official.introduced the visas 
and visa applications, the case ended and motions to dismiss were denied 
(842). 

The Court in its charge discussed the evidence somewhat and 
remarked: 

"Here there is corroborating testimony, at least 
with respect to details that the Government has 
mentioned." (1084) 

The Court also stated, as a fact, that appellant provided the false 
birth certificate (1087-88) and that Canate has less reason to lie now 
because she had almost completed serving her sentence (1084). 

Objections were taken (1100-01) and even on sentence, appellant's 
attorney again pointed out that the Court should not have told the jury 
that appellant furnished the birth certificate (1105). 
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POINT I 


APPELLANT WAS DENIED THE EFFECTIVE ASSISTANCE OF 
COUNSEL PURSUANT TO THE SIXTH AMENDMENT. THE COURT 
CLEARLY INDUCED THE ATTORNEY OF HIS CHOICE TO WITH¬ 
DRAW FROM THIS CASE. 

Prior to the trial of this action, the question arose regarding 
whether appellant's retained attorney, Ira D. London, should be allowed 
to represent him. The government made strenuous objection all during 
the proceedings and was the precipitate force that ultimately led to 
London's withdrawal. It seems that the main government witness, Manuel a 
Cortes-Canate, was once represented by Mr. London briefly and the 
government represented that it might call London as a witness, and also 
there was a question as to whether London could properly cross examine 
Canate about matters he learned by virtue of his representation (A15-A24). 
Ultimately, as it turned out, there was probably not a material question 
at all, since the Court later ruled that the mere fact that Canate took 
the witness stand against London clearly waived her privilege (A15), but 
after she spoke to her Legal Aid attorney, she effectively waived it 
anywa> (A24). London stressed prior to the trial that he really could 
see no conflict, and that his representation of Canate itself had 
nothing to do with Inniss, which turned out to be true. The facts 
were that London was hired by McLenan to represent Canate when she was 
arrested, that London was told Canate's friends and relatives in effect 
hired him and that he in no way discussed the case at bar (A25). 

Basically, the only thing London did was to dispose of the case by way 
of a plea. She did not begin to cooperate with the government until 

after she was sentenced. There was no conflict between London's 







representation of Canate and his representation of Inniss. London 
ultimately testified, but his testimony certainly did not hurt his 
client, Ricardo Inniss. In fact, it helped appellant because London 
stated that he asked Canate if Inniss or Gertrude McLenan had anything 
to do with the drime with which she was then charged and Canate said 
no (A26). In fact, London testified that had the answer been other¬ 
wise he would not have taken the case (A28). 

During the many discussions had before the trial began, the 
attorney reiterated the facts again. It is indisputable that the govern¬ 
ment made a great effort to get London out of tne case, and although 
London claimed the real reason was because he was adept at cross examina¬ 
tion, the point is, at no time did the government really show facts which 
would be a basis for requiring that London step out. The matter could 
have been solved very easily, as Ira D. London pointed out, by severing 
the two cases, but this the Court and the United States Attorney were 
not willing to do (A14). In discussing the law with respect to this 
issue, one fact is indisputable. That fact is that appellant was at 
all times fully aware that his attorney had once represented a govern¬ 
ment witness and at all times said he would take his chances. He would 
waive any clai: 1 based upon the duel representation and that he still 
wanted his retained counsel to represent him (Minutes February 18, 1975, 
pages 9-15, A9-A10, A11-A12, A13). 

There is not one single case reported, and the Court and prosecu¬ 
tor even alluded to that fact during the discussions, requiring a Court 
to force an attorney to withdraw w.ien his client is made aware of the fact 

and expresses a desire to continue representation. The only duty of 
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the Court is to fully advise the client of the potential conflict, but 
if the client insists upon having his attorney continue, he has a 
right to continue to be represented by the lawyer of his choice. 

The Supreme Court of the United States long ago recognized that the 
assistance contemplated by the Sixth Amendment meant an untramelled, 
unimpaired assistance, and that the only duty of a Court in conflict 
situations is to make sure that a defendant knows the facts, knows 
of the conflict and intelligently chooses his attorney freely and with 
a knowledge of the situation. Glasser v. United State s, 315 U.S. 76; 
Campbell v. United States, 352 F.2d 359 (D.C. Circuit 1965). 

In United States v. Alberti , 470 F.2d 878, cert. den. 93 S.Ct. 

1557 (2nd Cir. 1972), this Court recognized that the mere fact that an 
attorney represented a defendant and had previously represented a 
government witness in an earlier proceeding, did not deny the Sixth 
Amendment ri.ght to that defense where that witness was not the only 
against defendant and where in fact the defendant was aware of the fact 
that the attorney represented both people. That case clearly set 
forth the rule in the Circuit that in these conflict situations 
prejudice may be found and it may be held that ar, appellant had been 
denied the effective assistance of counsel, but the interesting thing 
is that in all of these situations the appellant made a claim that his 
attorney should not have represented him. The case here where the defendant 
insists that he wants the attorney is a different situation and one 
which the Courts have never interfered with. (See also United States v . 
Mackin. 502 F.2d 429, cert. den. 95 S. Ct. 629 (D.C. Cir. 1974); 
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U nited States v. James , 505 F.2d 898, reh. den. 508 F.2d 942, cert, 
den. 95 S.Ct. 2397 (5th Cir. 1975); U nited States ex rel. Mitchell v. 
Thompson , 56 F.Supp. 683, S.D.N.Y. 1944) A similar case arose in the 
State of Pennsylvania where an attorney represented a defendant and co¬ 
defendants who had entered pleas of guilty and before being sentenced 
testified against the defendant. The District Court on a habeas corpus 
application in United States v. Myers , 253 F.Supp. 23 (E.D.Pa. 1966) 
held that the realtor had been denied his right to counsel, mainly because 
no evidence existed that he intentionally or knowingly consented to the 
arrangement. In the case at bar, appellant retained his attorney rather t 
than having been given an assigned attorney. As in the Myers case, the 
the appellant specifically consented to the arrangement and expressed 
his desire on many occasions chat he wanted his attorney to continue. 

The State of New York holds similarly in treating these situations, 
and in People v. Wilkins 28 N.Y.2d 53 (1971) the Court of Appeals made it 
clear that considered that not even unknowing due 1 representation in no 
way itself required an attorney t' step out and that the key factor In 
determining whether the right of a defendant had been violated is whether 
the defendant knew of and agreed to the situation. 

It seems clear that if a defendant is ready to accept the pitfalls 
involved where his lawyer previously represented one who becomes a 
government witness, the Courts cannot substitute their judgment for 
that of a defendant. It is not even necessary to demonstrate prejudice 
because, after all, the choice of counsel is such a fundamental right 
that if prejudice were required that constitutional guarantee would 

clearly be diluted. Of course, in this case prejudice could actually be 
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found in the fact that the appellant was convicted. We may never know 
whether the result would have been the same if Mr. London had been 
allowed to continue representation, as Mr. London remarked that his reputa¬ 
tion for cross examination was so widespread that he could have effected 
a different outcome. It also seems that upon the occasion of London's 
^ finally being withdrawn from the case, he did so by telling the Court 

that he wanted to be removed, that there was no question that the fact 
o f the constant harping of the government that he be removed on each 
occasion that this case was heard in Court was the real reason he 
withdrew. London also revealed that he had conferred with the prosecutor 
and would testify that one of the defendants retained him in the Canate 
case, but that appellant had nothing to do with it. At that point, 

London suggested a severance for his client, and since the Court and 
prosecution could have easily solved the situation be agreeing to such 
a solution, this appellant should not have been forced to go to trial 
with another attorney. The record in this case clearly shows that 
Mr. Inniss involuntarily was required to secure other counsel and that 
his right to have the attorney of his choice represent him wua interfered 
with. 

POINT II 

THE REBUTTAL TESTIMONY OF THE GOVERNMENT WENT FAR 
BEYOND PERMISSIBLE LIMITS AND SHOWED THE JUftY 
OTHER' CRIMES WITH WHICH APPELLANT WAS NOT CHARGEE . 

The record at bar shows that this prosecution rested almost 

entirely upon the testimony of Manuela Cortes-Canate, the alleged 

conspirator in the scheme to import narcotics who became a government 

witness. The facts are discussed in detail in Point III herein, but 
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suffice it to say at this point that almost every single piece of 
documentary evidence introduced in this trail was as corroborative of 
the defendant's testimony and of co-defendant McLenan's testimony as 
it was of the government's position. It therefore became necessary 
for thegovernment to support its position by calling Douglas Welch 
to the witness stand. As the facts in this brief show, Welch was 
a significant narcotics dealer who had a long arrest and prison record in 
the United States and Panama. He testified that he purchsed narcotics 
from appellant and McLenan on various occasions beyond the period 
covered in the indictment, and on some occasions within its scope 
(679-683, 684). Mr. Welch could have been called as a witness during 
the government's case, but it would seem that in that event many of these 
events beyond the period of the indictment would have been rendered in¬ 
admissible. By creating a false issue, that is the veractiy of Gertrude 
McLenan, the government successfully introduced Mr. Welch's testimony 
wtih respect to col altera! matters, when had this been attempted on the 
direct case it most certainly would not have been permitted. This was 
especially true, sicne Mr. Inmss did not testify and did not raise these 
issues, thereby creating the situation that on a veracity issue involving 
McLenan's testimony, Welch's evidence came in which directly implicated 
Inniss in narcotics sales other than those charged in the indictment. 

Appellant recognizes that the Trial Court has great discretion 
in permitting the reception of rebuttal testimony, yet. It is equally 
recognized that rebuttal should only explain or contradict evidence 
offered in defense. United States v. Greenberg , 268 F.2d 120 (2nd 
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Cir. 1959); United States v. Crowe , 188 F.2d 20 \- (7th Cir. 1951). 

Still, rebuttal which contains little value with reference to 
issues in dispute should never be permitted where it shows evidence of 
other crimes. United States v. Tra^.aqlino , 197 F.2d 928, cert. den. 

344 U.S. 864 (2nd Cir. 1952); United States v. Chiarella , 184 F.2d 903, 
modified 187 F.2d 12, reargument denied, 187 F.2d 870, vacated 341 U.S. 
946, cert. den. 341 U.S. 956 (2nd Cir. 1950); United States v. Kahaner , 

317 F.2d 459, cert. den. sub nom Cora11o v. United States , 375 U.S. 835 f 
Keogh v. United States , 375 U.S. 836, reh. den. 375 U.S. 926, 375 U.S. 

82 (2nd Cir. 1963); Helton v. United States, 221 F.2d 338 (5th Cir. 1955). 

In United States v. Kahaner , supra, at 471-472, this Court, 
speaking through Judge Friendly, said that although the scope of rebuttal 
is largely discretionary, a Trial Court should exclude evidence showing 
the commission of other crimes: '"Where the minute peg of relevancy will 
be entirely obscured by the dirty linen hung upon it'". 

The statement of Judge Friendly applies even more aply to this case 
than the one concerning which it was made. To allow a witness to detail 
major narcotics transactions concerning which no charges were ever brought 
under the guise of relating it to a question as to whether the defendants 
knew what cocaine was, which was the specific issue under which this 
rebuttal was allowed, seems to destroy the major purposes concerning 
which rules of evidence are formulated. Inniss' attorney immediately 
objected to the relevancy of the testimony regarding these other trans¬ 
actions, and the Court recognized that the transactions were beyond 
che period of the indictment, but told the jury that it is only being 





received on the question of whether the defendants were co-conspirators 
and whether they had a knowledge of cocaine (680). That seems to be. 
a very flimsy basis upon which to admit testimony which was so damaging 
to the appellant. 

POINT III 


THE EVIDENCE BELOW DID NOT SUPPORT THE CON- 



The conviction in this case rested almost entirely on the 

testimony of Manuela Cortes-Canate, a prime mover in the conspiracy 

to import narcotics and one who may have' been the real force behind the 

entire operation. As so common, it was not until after she was arrested 

and convicted that she became a cooperating witness and implicated 

appellant for the first time. We believe that a very significant 
. • 

factor that should be considered was that his own retained attorney 
testified that at the time he represented Canate when she was first 
arrested and discussed the proceedings with her, she said that Inniss 
was not involved in the conspiracy (626). This should be given great 
weight because it is the testimony of a respected member of the Bar 
and it should be assumed that generally people tell their attorneys 
the truth, especially people who are involved in criminal activity and 
who know that their conversations are confidential. Certainly, If a man 
can be convicted on the testimony of a person like Canate or on the 
testimony of the reubttal witness, Welch, another person whose background 
indicates he would lie at the slight provocation, the testimony of an 



attorney should be given greater weight. It should not be presumed 
that an attorney would lie for any reason whatsoever. Mr. London's 
representation of Canate was short-lived, the fees he got were not 
very great, and even his representation of appellant was not very sub¬ 
stantial. Appellant was a iso not someone who recommended many persons 
to the attorney, it being his testimony that one ^ther matter had been 
referred to him. 

Mr. London's testimony certainly corroborates the position of 
the defense that any relationship appellant had with any other participant 
in the conspiracy was innocent. One need not cite cases for the 
proposition that mere presence at the scene of a crime is not sufficient 
to convict someone, and it is equally true that a person can be with 
someone who is committing a crime and yet have no knowledge of any 
illegal activity. Certainly, the confidential communications of Canate 
w.th .her attorney should be given greater weight. 

Against this factor, the Court had to weigh the inherent 
unreliability of the testimony of the witness, Canate, and where there 
existed any type of corroboration for her story. The government 
introduced many documents into evidence, such as airline tickets, 

i 

visa applications, visas, hotel bills and similar things. Not one of 
these items was more consistent with Car.ate's story that Inniss was 
involved in an illegal drug conspiracy than with the defense position 
that the people travelled together because of social and other 
reasons. After, it was conceded that both Inniss and McLenan 
had relatives in Panama, that they were in Panama during the Carnival 
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season and there was little doubt that McLenan's mother had been taken 
ill, causing her to leave the ship she was serving on in Europe to 
return to the United States. Only the birth certificate used by 
Canate is less ambiguous than the other materials, and even with respect 
to that, there was absolutely no proof that it was appellant who 
secured the certificate rather than McLenan, or even that if he did 
get the certificate he was doing it for a narcotics conspiracy purpose 
rather than just to help someone out who was interested in travelling 
to and from the United States. If a person seeks to travel with a forged 
passport, phony birth certificate or other improper documents, the 
person providing the document might be charged with that crime, but 
merely obtaining the material does not necessarily mean that the person 
knows about or participates in a narcotics conspiracy. It is highly 
significant that in this case Inniss was not even present when the 
narcotics were seized and when they were brought into New York. He 
had admittedly returned to Panama to see his family. 

Even with respect to’the other transaction, four or five months 
earlier, when no narcotics were seized whatsoever, Inniss was not 
present when the contraband was brought to New York, and even according 

i 

to the prosecution he did not arrive in New York until a week later 
(85). The believability of that first transaction is also highly suspect, 
since the only proof that this substance was narcotics at all was testimony 
by Canate that Inniss had tasted it in Colombia and said that it was good. 

It is realized that one can be convicted on the uncorroborated 
testimony of an accomplice, so it should also be realized that corrobora- 
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tion, if it exists, is a factor to be considered seriously. There 
really was no other evidence in this case which pointed directly 
to appellant, and since that was the case, the remark of the Court 
in its charge that: "Here there is corroborating testimony, at least 
with respect to details that the government has mentioned", (1084), is 
particularly harmful. It certainly conveyed to the jury that corrobora¬ 
tion existed, which was certainly not the case, since that document 
evidently pointed equally to an inference of innocence as to one of guilt. 
The Court made two other comments which were not proper, in that it 
pointed out that Canate had less motive to lie at the time of the trial 
since her sentence was almost fully served (1084); and the Court also 
said, as a matter of fact, that appellant provided a falst birth 
certificate (1087-1088), a fact which had really not been proven. 

The evidence certainly did not point to guilt with any great 
degree, and certainly the remark of the Court in its charge precluded 
the jury from properly evaluating the facts in an impartial manner. 

CONCLUSION 

THE JUDGMENT SHOULD BE REVERSED AND 
THE INDICTMENT SHOULD BE DISMISSED. 

Respectfully submitted, 

PREMINGER, MEYER & LIGHT 
Attorneys for Appellant 
66 Court Street 
Brooklyn, New York 11201 

Dated: February 25, 1976 


STANLEY M. MEYER 
Of Counsel 
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interest in having determinations final. 

» . THE COUF.T: The Court has an interest in not 

trying a case that may wind up with a reversal. 

MR. LOIJDOIJ: What would he — 

» 

THE COURT: If we could have Hr. Inniss cone 
forward and give his ideas on the matter, that might 


help. 


MR. LOIIDOM: I fully discussed it with him. He 


is concerned only in that he wonts mo to represent him 
on this matter. He's aware of my prior relationship 
with Miss Corte3-Canata. 

4 

4 

Judge, my suggestion was not facetious. Would 

» 

/ 

you want me to give, let's say an in-camera deposition 
to you to start so that jou have a factual foundation 

and would be willing to/do that? I don't know what's 

! / 

4 

wanted. I do know Mr. Innis3 wants me to represent him. 

He's here to confirm that. 

MR. IIAHDM.VJ: In a normal case I would have no 

position hero nor would I butt in, but in a conspiracy 

we're here and the typo of testimony that might or 

/ 

might not tend to establish a relationship, I would not 
want any sort of: in camera or any type of unusual 
procedure. I think if Mr. London is legally retained, 
can legally represent his client. Let him do so. 

If he can’t, then ho shouldn't do so. But I just 



A 


a' 


l J 


' I 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
2 ) 
22 

23 

24 

25 




11R . DE PETRIS I Of course, your Honor will 
i recall the case where you cited the Court of Appeals 
and reversed a defendant's conviction because those 
facts are the very circumstances that we have here. 

ft 

THE COURT* What case is that? 

. MR. DE PETRIS* Taylor. 

THE COURT* You cited Taylor? 

MR. DE PETRIS* When your Honor was — 

MR. LONDON* I don't see any Taylor case. 

THE COURT* I think the only case you cited was 
the General Motors, which is a civil case. 

MR. HANDMAN* if your Honor please, I could cite 

9 

a case in which it was not reversed because United 
States v. Binhum which woesome notoriety in the 
Southern District in wfyich Mr. Evseroff was trial 
counsel for the defendant Binhum and had previously 
represented the Government in former witnesses, a 
fellow named Stuart and that was one of the points on 
appeal, it was raised in a post-trial motion and it 
was denied. It was raised on behalf of Binhum, 
claiming for a new trial to the Second Circuit. It 
was denied and it was argued to the Supreme Court and 
it was denied. The case was remanded on a wiretap 
issue. 

THE COURT* A minimization case? 
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be permitted to make as many photostats as he 
it .wishes, but the Court maintain the integrity of the 


passport. 


MR. DJ2 PETRIS: I'm not exactly sure what that 


means. 


THE COURT: Is that what you :.t-.an? I con¬ 
sider it might bo safer in the Clerk's office as 
part of the security for Mr. Inniss— 

MR. LONDONx That's what I'm asking for. 
THE COURT: For his remaining here. 


trial. 


HR. DE PETRIS: I do intend to use it at 


MR. LONDON: For preparation for trial you 


need photostats. j , 

( 

MR. DE PETRIS: /That's all. 

* I 

THE 'COURT: It may have to go over— The 

photostat could go over to the Court of Appeals 

should there be a conviction on appeal. 

HR. LONDON: On the negotiation, I think 

I have resolved that issue. Have I, your Honor? 

/ 

THE COURT: Yes. 

MR. LONDON: On the next issue of conflict, 
Mr. Inniss and I have had extensive meetings, as a 
result of which hr. Inniss will advise the Court 
himself that he wishes me to continue as counsel. 


7 






Before that's done, I wish to bring another case 
* /. to your Honor's attention. People v. Wilkins, 320 

i 

N.T.Supp.2d 8 (1971) case. 

THE COURT: What court? 

MR* LONDON: Oh, dear—— 

THE COURT: We'll get it. 

MR. DE PETRIS: Either*a Supreme Court-— 

THL COURT: Could be Court of Appeals. 

I don't know. 

MR. LONDON: The issue in that case vas very 
similar to what we have here. There were two Legal 

4 

Aid lawyers from the same Legal Aid office reprd- 

/ 

senting the complainant and chief prosecution 

i 

witness and the other ^egal Aid lawyer from the 
same office representing the defendant. 

4 

,* t 

The Court held as— I really should have 
said at the outset, it offended me personally. 
i.hat s why I had a slight hostility towards Mr. 
DePetris's office which no longer exists. The 
Court said unless we presume two attorneys from 
the same office are going to violate the -nnons of 
ethics and xchange information, there is no vio¬ 
lation. 

Well, you have to presume that, really, 
to presume that I would reveal anything that the 


u 




A?*/ 

10 

complainant. Government witness in this case, 

/. has told me. 

THE COURT: It's not conclusive. Did we 
presume it here to the extent Legal Aid,in this 
oourt will not represent any related defendant, 

' even though they are different lawyers? 

MR. LONDON: The only point of that case is 
th at where an attorney follows his canons and observes 
them as— well, I really think any trial attorney 
with any experience would, there is no violation. 

I know that I can't reveal anything she's 

told me. In fact, ju3t in preparation of today, 

/ 

I went through the file that I had on it. It hit 

me that the main thrusy' of the prosecution's 

/ 

charge involving Mr. inniss does not relate to the 

t 

, * 

case in which I represented Miss Canate. I repre¬ 
sented her on thq second importation. The first 
alleged importation i3 the one Mr. Inniss is 
involved with, although there is an overall 
conspiracy. 

S 

THE COURT: I see. 

MR. I0HDOU: In any event, I discussed it 
with Mr. DePetris in the hall, and Mr. Inniss will 
assure the Court that he does not intend to use 
the potential conflict as any source ^ or .disqualify- 








ing me as his attorney 


,i There are some otner collateral— 

THE COURTi I have the Wilkins case. It is 

the Court of Appeals. I could distinguish it 

*, 

I 

because it wasn't as unknowing representation 
during the preparation of the appeal. Legal Aid 
discovered that one of their attorneys had repre¬ 
sented the complaint in witness in an unrelated 
criminal proceeding; but also it distinguishs 
between Legal Aid associates who are not exactly 

a partnership and members of a law firm where tney 

* 

do impute knowledge. I 

i 

/ 

MR. LON DO:; x As to the collateral issue 

i 

of the fee, I will sit ^lown with Mr. DePetris and 
discuss that with him /informally. I think we can 

t 

resolve that. I do not wish at the trial of this 
matter to bring to the attention of the finders 
of fact that I at one time represented the Govern¬ 
ment witness. I think it's irrelevant and I think 
it would be prejudicial. I will sic down with 
Mr. DePetris to determine whether what he has said 
he wished to call me for, he does wish to call mo. 

MR. DE PETRIS: I don't know what the answers 
. to my questions would be, so I won't know until 
after Mr. London and I have sat down. 
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of problems since January 31. 



</ 




THE COURT* Let me find out from Mr. Inniss 
if he understands whatever problems there may be. 

MR. LONDON* Mr. Inni3s advises me he's 

* 

around without any identification. That's 
his personal problem. A call to Mr. DePetris to 
verify the alien card i 3 here. 

MR. DE PETRIS* We can provide him with 
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something which he would be able to identify him¬ 
self with but which would not enable him to leave 
the jurisdiction. 

4 

T1IE COURT: Suppose you do that. 

MR. LONDON: A letter from your office. 

MR. DE PETRIS: j I'll have that by Monday. 
TILE COURT: Mif* Inniss, you heard a lot 

,* t 

of the discussion, I don't like people changing 
attorneys on tho evo of trial, but in your case, 
if you want to do it, I’ll let you do so. I said 
tho fact that you may have paid a retainer to Hr. 
London should not deter you from doing what's 
in your best interest in the defense of this case. 
Do you want Mr. London to represent you? 
DEFENDANT INNISS: Yes. 

THE COURT: Mi3u McLonan, bu here with 




questions I asked Mr. London indicates that one 
of the defendants did retain Mr. London to repre¬ 
sent Manuella Canate. It's certainly relevant 
and material to the case, which is scheduled to 

I 

to go trial. 

THE COURT: There's Inniss and McLenan. 

MR. LONDON: Inniss did'not. That's my 

client. 

THE COURT: I suppose this is not a case 
where there's much basis for severance. I've 
tried to keep the two together. You're going 

4 

to have the same defendants. j 

/ ' 

/ 

MR. DE PETRIS: Cases would take equally 

long as against each defendant. It's clear it * 

/ 

was a conspiracy involved between those people. 

/ ' 

> • ' 

I don't think it would be appropriate at all for 
a severance in this case. 

HR. LONDON: If there is a severance, 

I would stay in. 

THE COURT: If you're representing 

/ 

Mr. Inniss, if you're called with respect to the 
case against McLenan, I think it would be preju¬ 
dicial to him. 

MR. DE PETRIS: The association becomes 


very strong then 
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THE COURT: la she here? 

MR. DE PETRIS: I don't believe so, your 

Honor. 

THE COURT: Vould you have her'brought 

over? 

MR. DE PETRIS: Yea. 

THE COURT: Let's see what cornea up. 

MR. DE PETRIS: I an not sure whether 
there la any—- 

MR. HAUDMAHi Let me say this — 

TOE COURT: The fact of retainer la not 

i 

a privileged matter. /I have ruled on that. 

9 

MR. HARDMAN: ; I believe she testified 
on various orders,^of when Mr. London wne here 
and about tho pica and whether she decided to 
cooperate. And I think her testimony Itself 
waives the privilege she may be entitled to 
exercise. 

So I will argue she does not have to do 
anything further. Her afflinf&tlve testimony 
on direct examination and on cross-examination 
served to waive her privilege. 

MR. PREMINGER: Why are you arguing? 







The Judge said there la no question of 
privilege. 

i 

MR. HARDMAN: Aa to the retainer and not 
a conversation. 

THE COURT! That*a a different matter. 

If Mr. London aaya there la nothing of 
substance, I haven't atudied that. 

MR. PREMUTGERi Concerning her, but there 
were other conversations. 

THE COURT: What are the queatlona you 
contemplate asking? 

MR, HARDMAN:* I contemplate asking Mr. 

. * . 
London if he asked questions of Mlsa Cunate 

9 

and what did you aay to her and what did ahe 

/ 

aay to you. j 

MR. DS PETRISi Do you know the answers 
at the present time? 

s' 

* 

MR. HAHDMAITI I don't know It. 

MR, DE PETRISi There may be a question 
as to whether Mr. Handman had discussed it 
with Mr. London. 

THE COURT: He said no. 

MR. HARDMAN: I asked if he had a 
discussion and he said no. 






Colloquy Co3 

MR. PREMINGER: Wasn't It the basis of 

Mr• London to be excluded from the case In 

the first place because we may have to testify 

concerning the dealings of Miss Cunate and him? 

t. 

THE COURTi One of the reasons he was 
not called is because I permitted Miss Cunate 
to testify as to what he says are the sources 
of the funds. 

MR. EE PETRIS: Which is not a question 
of privilege to begin with. 

I don't kn ow, your Honor, I don't know 
what is the- ' j 

9 

MR. HAITDMAn! There is no reason why we 
can't call Mr. London to state a conversation 

with this witness y I don't see the question. 

/ 

And if she choooeb to come out here in court 

and invoke the privilege, that's it. I think 

she has waived it already. I don't think she 

can legally do it. 

And I may add, Mr. DsPetrls doesn't 

/ 

represent her and I don't know whether it's 
proper for him to counsel her with regard to 
her privilege. 

THE COURT: And that occurred to me, that 
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you might need her lawyer here* 

MR. DE PETRISi I believe it*s Mr. Kelly. 
THE COURT! Yes, she was represented by 
Mr. Ed Kelly. 

. *, 

(Whereupon an unrelated matter is 

discussed in open court.) 

MR. DE PETRISi Your Honor, I understand 
that Manuela Cunate is downstairs. 

THE COURT: I see. ' 

Counsel, Juror #1 overslept and is Just 
about to leave his house, 2600 East 20th Street, 
which is out near Manhattan Beach, I would think. 

9 

MR. PRE?m*CERi / it's a half hour ride 

9 

by the train. 

THE COURTj /It would be at least a half 
hour before ho gets here. Shall we proceed 
without him and put in a substitute or shall 
we adjourn? 

We are holding Mr. London. 

What are your engagements, Mr. London? 

/ 

A VOICE: I have two matters— 

THE COURT REPORTER! Please state your 

name. 



THE VOICE! Ira London* 
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blU , 

I have two natters on In the State 
Court. Z can Just tell the Judge there I &tn 
engaged before you. It's nothing that would 
tie me up. 

THE LAW SECRETARYJ Mr. Kelly Is in. 

THE COURT* Mr. Kelly, you represented 
Manuela Cortoz-Cunate? 

MR. KELLY* Yes. 

(Mr. Edward Kelly of the Legal Aid 
Society.) 

THE COURT* She testified her? as a 

4 

Government witness and she testified among 

t 

other things that Mr. London came to Rlkcrs 
Island and said he |4ad been hired to represent 
her. And now the Question is whether thore is 

,* f 

* / 

any attorney-client privilege with respect to 
questions that the defense counsel may ask him 
about conversations with her during the period 
he represented her. 

MR. KELLY* Yes. 

/■ 

THE COURT* Since she is a Government 
witness and has been sentenced, I don't know 
how far the attorney-client privilege prevails. 



MR. KELLYi There may be some doubt as 
to what she told Mr. London under the privilegeT 
THE COURT* Yes. 

MR. KELLY* I see. , 

THE COURT* Have you any views on it? 

MR. KELLY* X think a Notice of Appearance 
was filed by Mr. London in this case. 

Isn't that right, Mr. London? 

MR. LOUDON* Yes. 

THE COURT* Yes, but the question is 

when she agreed to cooperate and by cooperating 

- ' ! 

she has waived any privilege with reopect to 

/ 

things she told Mr. London while he was her 
attorney. ' 

f 

MR. KELLY* II wouldn't think so, your 

, f 

I i' 

Honor. 

THE COURT* You would not think it was 
waived or you would not think It was a privilege? 

KU KELLY* I think It was a privilege 
of everything she told Mr. London, unless and 
until of her own accord she reveals what had 
transpired between her and Mr. London. At 
that time X think she would be waiving her own 
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privilege. 

THE COURTi Suppose she eaid something 
on cross-examination when nobody bothered to 
consider whether she had a lawyer, ^fou see, 

I 

she was cross-examined by both counsel after 
testifying on direct examination as to the 
source of Mr, London's retainer. She was 
cross examined with respect to discussions of 
cooperation and when they began. 

We are waiting a few minutes for a 
Juror anyway, so I think this is the tine to 

t 

consider it. 

0 

} 

MR.KELLY* I would think if she was asked 
about cooperation tyid she gives some information 
as to when that cooperation began, merely in 

. t 

. ' 

connection with soma conversations she had 
with Mr. London, I would think she has to 
answer those questions* 

I mean, it's a legitimate vehicle for 
defense attorneys to find out^when cooperation 
began. Because I guess your point is if she 
started answering these questions about 
cooperating, that it had something to do with 













a 
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the attorney-client privilege. 

Now, without counsel being present, does 
that present a problem? 

THE COURT* Yea. It didn't occur then 

t 

to go Into the limits, but there has been 
discussion about possible cross-examination 
of Mr. London when called. 

MR. KELLY* Z don't know. I see the 
problem. I suppose If she didn't when she 





t 

I 


was asked about when the cooperation began. 


at point recall that they were said In—while 

I 

Mr. London was her attorney, and she had come 
forward with the Information and In a sense 
waived her privllefjo. 

THE COURT* /All right. 

1 1* 

I have a call In chambers I have to take, 
so take ten minutes to think about It and 
we are still waiting for the Juror. We told 
the Jurors that they have ten or fifteen 
minutes. J 


(A recess Is taken.) 

(Court Is resumed and an unrelated matter 
Is discussed on the record.) 


/1* > v 
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(The witness, Manuela Cortes-Cunate, 

1* produced In the courtroom*) 

THE COURT! You may be seated* 

Swear In the Interpreter* t 

I 

THE CESRKi Raise your right hand, 
please. 

(Hie Interpreter, Libya Clancy, le 
■worn to Interpret the following!) 

THE COURT! Let me explain, we have 
Miss Cortez-Cunate here because the defense 
have asked Mr. London to testify as a witness 

4 

and his testimony for them may Involve some 

! 

conversations with you which go beyond the 
amount of the factry of retainer and on which 
you might—there slight be a question of the 

; f 

l' 

privilege of the client not to have an attorney 
testify with respect to their communications. 

Since you have been already sentenced 
Z don’t see that there Is any privileged 
Involved that would be of substantial Importance 
to you, wheth r or not It exists* 

So I have asked Mr. Kelly, who represented 
you at the sentencing, to come over and consult 




m 
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Mr. Kelly, in view of the cooperation I 
have eome questions of whether it is appropriate i 
to invoke the privilege and I wonder if you had 
an opportunity to talk to Miss Cortez on it. 

MR. KELLYi I have spoken to her and as 
a result of that conversation Mrs. Cunate is 
willing to waive any attorney-client privilege 
when she spoke to Mr. London and to allow Mr. 

London to answer fully any question with 
respect to the communications which took 
place between him and herself. And she is 

4 

then waiving any privilege she might have , 1 

/ 

/ • 

assuming there was any privilege. 

i 

THE COURT* Ip that right what Mr. Kelly 

has said? / 

; / 

, 9 

THE WITilESS CORTEZ-CUHATE* Yes. 

THE COURT* In other words, you are 
willing for Kc. London to answer questions 
which wore asked about conversations with you? 

THE WITNESS CORTEZ-CUNATE* Yes. 

THE COURT* All right. 

Thank you. 

That's all we need. 


i 
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Q And did that trial practice or does that 
trial practice encompass representing defendants 
in criminal matters? 

A Yes, it does. , 

I 

Q Now, did there come a time when you 
met an individual named Manuela Cortez-Cunate? 

A Yes. 

Q And did you represent her? 

A Yes. 

Q Can you tell us, please, the circumstances 
which led to your mooting with Miss Cortez-Cunate? 

t 

1 

A Yes. 

t 

/ 

I received a cell from a Miss McLenan who 

i 

advised me that she had been recommended by somebody. 

t 

She came to my office. /She told me that a frlond 

i •' 

of hers had been arrooted coming into the United 
States and that the friend's family and friend had 
gotten together and wished to retain me to represent 
her, that she had had a Legal Aid Lawyer up to that 
time• r 

Z told her I would look into it before I 
would take the case, 

Z did look into it and determined she did have 
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A Yea. 

* . 

Q And did you have any conversations with . 

' Miss Manuela Cortez-Cunate with regard to Miss 
Gertrude Mcl^nan or Mr. Ricardo Innessf 1 
A With regard to Miss McLenan I did. 

Q will you tell us please what those 
conversations were. 

A Well, when I cane In I realized that she did not 
know who I was. And in addition to that, being 
an alien would have some feeling of Insecurity, 

■o I told her that Oertrude MCLenan had cone to me 

t 

about representing her, that Miss McLenan had told 

/ 

me she raised some money from a friend and I believe 

/ 

a 8lster In Panama, I believe, and that they wished 
I represent her. / 

,* r* 
i l' 

And she seemed pleased someone took an Interest 
In her. And from that point on we discussed the 
facts of her arrect and everything else. 

Miss McLenan's name came up cnee later. 

I asked her whether Miss McLenan ha<J anything to do 
with what she was charged with and she said no, she 
did not. And I purauod It because It appeared at 
some point that Miss McLenan might have been on the 
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months prior to the time you became engaged In 

* this ease? 

A Yes» 

Q Or even knew about the case? 

A Yes. 

Q Now, In discussing the case with Miss 
Cunate did you ask her to tell you the facts and 
circumstances concerning her Involvement in this 

case? 

A Yes. 

, Q And did you ask her to state places and 

4 

people she went with and the different things she 

/ 

did? 

i * 

A Yes. / 

Q Did sho at aAy time tell you that 

; / 
i ' 

Mr. Inness was involved with her In any of the 
dealings with regard to the Indictment? 

A She did not. ' 

Q Did oho ever tell you that she was 
present In March when she made arrangements to 
make a buy in Colombia? 

A She told me nothing about that. 

Q Did she evor tell you that she waa ever 









A ■ 


6r, 




London - cross 

present when she saw him taste a quantity of cocaine 

$ 

or alleged cocaine and say It's good stuff? 

Did she ever tell you that that happened? 

A Ho. i, 

\ 

Q So that I understand your testimony. 

Mr. London, she didn't Indicate that Miss McLenan 
was there either, did she? 

A She told me Miss McLenan had nothing to 
do with this. I would not have represented her If 
I thought that. Bocauae I couldn't have Miss 
MCLenan retain mo to represent her If Miss MCLenan 
were involved according to what she told me. So 

i 

that was resolved right at the outset In ray con¬ 


I 


versation with her. 


/ 


/ 


Q Now, sometime thereafter did Miss 

i </ 

Cunate plead guilty In this case? 

A Yes, she did* 

Q And wore you her attorney at that time? 
A Yes, I was. 

Q And do you remember whea that was? 

A I do not. 

Would you give me a moment? 

Q Would your record Indicate? 


i 


V 







if 
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When you made these purchases on credit* 


how long would It take before you would pay for 
the cocaine which you purchased? , 

I 

A Probably a week, probably five days. 

Q And when you made payment , to whom 
dId you make payment ? 


time. 


I would make payment to Peaches most of the 


When you say Peaches., who are you 


referring to? 

A The girl. 


Yes. 


Gertrude McLenan? 


You sr.y moo^ of the time you made 


payments to her. Were there occasions you paid 
somebody else? 


Yes. 


And whom did you pay? 


Her boyfriend. 


Who Is that? 


Rick. 


Ricardo I mess? 


Right. 








Welch • direct 


Q Now, were there occasions In 1973 when 
♦ you made purchases from Ricardo XnnessT 
A Sometimes, 

Q And what quantities would you purchase 
from Ricardo Znness7 
A Same amount, 

Q Quarter pieces and half pleocsT 
A Same amount, 

MR, PREMINGER: I object to leading 
the witness, your Honor. 

, THE COURT: No, l have ruled on this, 

I will permit It, ' 1 

j 

I might tell the jury that Mrs. McLenan 
and Mr. Inneso are pot on trial for anything 
that occurred In 1$73. The testimony Is 
received In order for Its bearing on questions 
like them being co~consplrators or the 
knowledge or the lack of knowledge as to cocaine 
which was being brought Into the country. 

And the verdict will be whether they will be 
guilty of conspiracy In 197*1. 

Q Now, on those occasions when you purchased 
cocaine from Ricardo Inness, did you meet with him 
first? 


3* . 
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A We speak downotalrs. 

i g Q Downstairs from where? 

. A Sterling* 

MR. PREMINGER i May we know the dates that 

'l 

this happened? 

THE COURTt See If you can't give us a 

date. 

Q Can you tell us the exact date you 
made these purchases In 1973 ? 

A Ho. 

Q Did you keep any books or records? 

A Ho. ! 

9 

■ ■ / 

Q But It was some time during 1973* Is 

t . j .— 

that correct? j ' 

A Yes. / 

♦ 

; f 

i i* 

Q Was It—can you recall th ether It was 
In the beginning of 1973 > the middle of 1973 or 
towards the end or was It all during 1973 ? 

A Say from about the summertime. 

Q Summertime of 1973? ^ 

(The witness nods.) 

I Q How, when you made these purchases did 

you also buy from Ricardo Inness on credit? 
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A Also. 

Q And how did you make payment? To whom? 

i 

A I paid either one of them* 

Q When you eay either one of them, who are 

\ 

you referring to? 

A The girlfriend. 

Q When you eay the girlfriend, are you 
talking about Gertrude McLenan? 

A Tea, that's right* 

Q Can you rocall approximately how many 
times you purchased cocaine from Gertrude McLenan 

i 

in 1973? 

MR. PREMINGER I> I will object, your 
Honor. j 

A I can't remember l(hat* • 

» 

; t 

• , i' 

THE COURT* Overruled. 

Q Was It more than two or three times? 

A It could be, yes. 

Q And approximately how many times did 
you purchase this cocaine from Ricardo Xnness In 
1973? 

A Average of the same time. If It's ten times 
here. It's ten tlmos the other way. 
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Q Could it be more than tenT 
i'A - Ho, probably could be leas. 

Q Somewhere between five and ten tinea? 

A Yea. 

\ 

Q Now I direct your attention to February 

1974. 

Where were you In February 1974? 

A Z waa here part of the tine and the reet of the 
tine Z waa in Panama. 

Q What waa the purpoae of your travelling 
to Panama? 

i 

4 • 

A For the carnival. ' 

9 

i 

Q And waa that the carnival In Panana 
City? i 

(The wltnea^ nods hie head.) 

t 

THE COUltTi You have to apeak. 

THE WITNESSt Yea, other than Panana, 
Colombia. 

Q While you were at the carnival In Panama 
In February of 1974, did you aee either of the 
defendanta? 

A Z aaw both of them. 

Q And where waa It that you aaw then? 
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little .leoii, maybe. 




(rt r.Mii :;y la taken.) | 

(The jiivy enters the courtroom and the 
followin'; t..*'pluco in open court and In the 

tneijonoe ol* I.U.- ,1ury.) 

/ 

Tu.i tvn j*: Wo are missing one lawyer, 

T< 1 lS Ci. :C: Here he la, 

« • * 

JUD1), U.iJ.J ).J. 

(V.lli: COUrti* CHANGES THE JURY AS FOLIflWSi) 

/' fUM.{ c i■ {'!•; fhc people at counsel table . 

/ / ’ 

and Mf*. Ueiit.r and members of the Juryi 
f j My romance are directed primarily to you. 

•—~\" 4 1 * ■ 

/ You have heard the evidence and the arguments 

, * 

of counael and it is now my duty to give you 
v lnstructlona uo to the law which la to be 

0 

applied in judging this case. . , 

* ■ "■* 

You huvo been attentive and patient. ; 

We have had about four and a half days of • 

- testimony and a colld day of argument as to* 
what the testimony means. And now you are 

about to co...' to the decisive point where you 

' / 

dstermlnc wlierc the truth lies in the case as 


beat ao humane can do it. 




% 1 

i. 









• '/ 


charge 

• * 

• l 

In my i..- (.ructions I will apply first tme 
general principles that apply to all criminal 
trials, then the nature of the charges In this 
cuue, and thou the specific rules of law.that 
apply to thoce charges and something about how 
to evaluate U.e evidence you have heard, a 
few comments on the evidence briefly, and 
finally 00 ..J 1 filing “tout how y° u Bhoul<1 reach 

u V3x*dlct. , 


( 

/ 


In our ^Jvcruury system of criminal 


justice/ it in the duty of the prosecutor to do 
Ails bAt to present tho Government's oase. 

1 f 

/ And defense counsels' duty Is to do their 

' / 

“best to represent their own client's interests. 
The Court and the Jury are supposed to 

t •' 

be Impartial. The Court enforoes the rules of 

evidence and the Jury decides ths truth or 

falsity of the testimony and the Inferences 

0 

. that should be drawn from the evidence. 

It is your duty as Jurors to follow the 
law as I describe it In oy instructions and 
to apply those rules of law to the facts aa 


you find them from the evidence In the case. 


*' 4 


i 

y - i 


i t 


‘ VI 


v 
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« • • 

You arc the sole Judge* of tht facts* 

You m . to perform your duty without bias 
or prejudice lor or ogulnst any party or any 
witness. The law does not permit Juror* to 
be governed by sympathy or prejudice or , 

. I 

1 

public owlul . 1 . 

The 1...* presumes that a defendant 1* 

♦ * • . 
innocent oi crime and the law permits nothing 

but lo^.il evl.iiincc presented before a Jury 

ba' coAui.dereu in support of a charge against 

/ / 1 

an accused. The presumption of lnnooence 1* 

< enough in and of Itself to acquit a defendant, 

unless twelve Jurors are satisfied beyond a 

/ . u «.• 

* % 

reasonable doubt of the. guilt of the Individual 

> . ' 

defendant on a particular count from all the 

evidence In the case. And the Oovernaent has 

the burden Of that proof* •> 

• • 

I will Just say a few words about what 

. . ■ i 

the lav; mc»u\u by a reasonable doubt* 

• ; 

■ • 

We start with the words, a reasonable 
doubt ..is a doubt based on reason and common. 

sense. It may arise from the state of the 

. ' } 

evidence or it may arise from the absence of i, f 


■ ! ,; > 

• 1 A * 

. I i 


v- *■ !• 


i 








. i 

Cl.alii a 

evidence. A j ..sconuble doubt does not ussn^thtit | 


*. ? n ; 

:; r * i. 


a doubt thul. .» juror asserts arbitrarily and 
capriciously because he doesn't wunt to under- 
tslcu tin uupl-i.isnnt taolc. It doesn't mean 
beyond u possible doubt. It 1 b rarely possible 
to prove unyluhiii to an absolute certainty and 
the law iIchiju' t require this. 

• • 

What in comet lues used as a way of 
def lnluii it i. i that proof beyond a reasonable 

doubt refers Lo the typo of doubt that would 

/ r 
» 

pi/ke yo^i haulante to uct In your own linportunt 
jfl'ahyo . 

^ This proof boyond a reasonable doubt 

■ / • j 

qperatcfl on the whole case. It doesn't mean ( 

> . ; • 

that each bit of evidence must be proved • 

§ ‘ • . 
beyond a reasonable doubt. It means that when' 

i : 

you conolder the sum total of all the evidence, 
If you are satisfied beyond a reasonable doubt 
.eb to each oleuent of the crime charged, you 
must convict. And If you have any reasonable 
doubts to any element as to any count you must , 
acquit. And I will tell you ebout the elements 
of the counts shordy. 

* * ' * 

Finding a person to W guilty of a felony 




fc 
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and subject, if.*' him or her to criminal pen&rtlea 
le 8orl.ouo nnd you will consider this feet In 
determining »h ether you have a reasonable doubt* , 
IJeverthclcn::, If you are convinced beyond 
u reasonable doubt of the defendant's guilt • 


I 


’ '•/ 


f 


♦ •■’ll 


U. • .... 


you should find him guilty and not be swayed 
by eyupntliy. 

/.n Indictment lo Just a formal method of 
accusing n ri:.T&nriunt of a crime* It la not 
evidence of «iy kind against the accused and 


/ 


S 

l/t dona not vv -nta any Inference of guilt. 

/ / 


/ 


# 

/ 


7 


/The defendants have both pleaded not guilty 

The Indictment and these pleas create the 

* / 

locus which you rauat decide* , 

• , 

r • 

' Tho law never imposes,a duty on the 


I t 


}... 

i ' 


defendant in a criminal ease to produoe any \ 

fi 

evidence. A defendant may present himself . ! 

*• f 

* * • f •* • f 

as a witness, as Mlse McLenan did In this i ; 
•case* In that event she becomes subject to • 
cross-examination as you have observed, and j 

her credibility Is for you as the Jury to 

• . 1 

determine in the same manner as other witnesses* 
You may consider that a defendant has 


a strong motive to lie to protect herac!* but 


•> 


% 


i ». 

s • 

i * 1 
• « 
*,» 


0 
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you may ulw consider re la a real rlak m> • * j« 
eubjccting h»* >u.elf to cross-examination, So 

• • * 

you determine. how much of the tostluony you 

believe. •. .*, • i 

The 1'i.ct that Mr. Inneea did not testify 

! * 

does not ci < >te any Inference. He has a right I- . 

to rely on h!.u counsel's belief or his belief 5 

■ ' » *' || 

that the Gcuornuent's case leaves at least 

j voufionab.lt doubt no to his guilt* And you 
c«i>'t jeven tail;. Jr* the Jury room about the j 

• * /; i 

f/let that h* did not testify, • { 

/ •/’• ' ' \ * 

/ /we hove two separate cases and each 

J / _ * 

- defendant may handle their case as they eee 

f.l^. » 

# • 

• . r 

j Dm going to read the lndlotment In this ; t 

• • 1 ( '• li 

case bo that you have the precise thing that .> .!■ r. 

- ji . f • 

were charged, although as I say, this Is only;;.' <1.» 

U ' 

the charge. ' i. , * ‘ 

» * 

Count one charges that on or about and !. 

between February 197*1 and June 1974 within tha , 

Eastern District of New York and elsewhere—and 

■* • (' t 
the Facuern District of New York Is also 

Brooklyn, Queens, Long Island and Staten Island— 

• * '. * 4 * j. . . t 4 * 




the defendants Ricardo Innesa^ also known as J 

► * * 




.. 
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Kicky, Gertrude McLon&n, also known as Po ache's, 
und Itoburbo niverez together with M&nuela 
Cortcz-Cunutc and Muria Fernandes, herein 
named uu eo-coiu:piratorB but not as defendants. 


and othere known und unknown to the Grand Jury 
did knowingLy und intentionally combine, oon- 
epirc, confederate and agree to violate 

t 


Occtiona Qill, 952A und 9&2A Of Title 21 Of 
the United alatea Code*, 

!And tu.\n the descriptions, one, it was 

i I 

art oi" uaid cone piracy that defendants 
/and </o-conopirator8 would knowingly and 


/ 


/ 


/ intentionally Import into the United States 

f i 


• t 


from pluceo outside thereof substantial \ 

0 

> V 

quantities of cocaine, a schedule 2 narcotic • 

* 

\ l 


drug and controlled substances) and, too. It !( 

. . . / •* 

was part and party of a said conspiracy that 

• . » 

* * • 

defendants and oo>conspirators would knowingly 

• 

and intentionally distribute ahd possess with 
intent to distribute substantial quantities 

of cocaine; three, it was further a part of j 

. ✓ * 

said conspiracy that the defendants and co~ 


conspirators would conceal the existence of.»j 
the conspiracy and would take steps to 
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A~V/ 


A .2 

i 7*‘ .’V 


design und to prevent disclosure of their ^ 

« - 1 

uctlvlty. 

In furtherance of the conspiracy and to i 
effect the objects thereof the following overt- 
uctu uniong othere were committed within the 
liaatern District of New York and elsewhere. 

One, on or about February 19th, 197**# i 
the defendants Inness and Me Lon an net with 
co-conbplrutor Cortez-Cunate In Panama) and, two, 

on/or about ?•; iruh 6th, 197**# the defendants 

/ / • 

fitness /end hoLcuun and co-consplrator Cortes* 
'Curiut / travelled from Panama to Barranquilla, 

^r# f • 

/ Colombia; three, on or about March 6th, 197**# 

• 0 

the defendantu Inneee and McLenan and co- 

0 • 

conspirator Cortez-Cunate net with defendant > 

0 I 

Alverez and co-consplrator Fernandez In 1 

* ■ . i ' 

Barranquilla, Colombia) four, on or about March 

• • ’ 1 

, 

12th, 197**, the defendant Alverez delivered . 

- approximately one kilogram of cocaine to the 

r* • * 

defendants Inness, McLenan and co-consplrator 
Cortez-Cunate) five. In or about May 197** the 
defendants Inness and McLenan net with co- 
consplrator Cortez-Cunate In Brooklyn, New York) 


t 
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six. In or about lute May 1974 the defendan 
Alverez delivered approximately one kilogram 
or cocaine to co-conspirator Cortez-Cunatc *.• 
and Fernandez in Darranquilla, Colombia! seven, • 
on or about the first day of June 1974 the 
defendant Mo liman mid co-conspirator Cortez- 
Cunute arrived at John F. Kennedy International 

t 

Airport, Quc. no. New York. f 

And I oi.ilt the counts dealing with 


/ 


Mr. Alvore? and I read count three which 

! j ■ 

iq cull a oubutantlve count. 

/ i > 

7 on or uy?ut late March 1974 within the 
Dustern Diotrlet of New York the defendants 

Ricardo Inneoo also known as Ricky and Gertrude 

» • • • • 

; * 

McLenan did knowingly and intentionally possess 
with intent to distrlbijte approximately one . 
kilogram of cocaine, a schedule two narootlo 


drug controlled substance. ^ 

And here the reference is to Title 21 

• \ . . 

of the United States Code, Section 841A-1, 
and also to Title 18, United Statee Code, 
Section 2. 

And the final count charges that on or 


I 


t charges tnat on ori 

J .. ,. r • ■ ; i */ • i il , r 


V, 
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ubout tlie first day of June, 1974, within tne - i 


Eastern Dkil.i lct of New York the defendant 

% 

Gertrude Mcl^nun also known as Peaches and 

* l * 

co-coneplrutor mnuela Cortez-Cunate did 

knowingly uno Intentionally Import approximately 

one kilo,-mu of cocaine Into the United 3tutee 

from Piniwid. 

» 

Bow, one dates, and the amount In the 

i 

lndlctifi-.snt dc.i’t have to bo aocurate, They 
wny be approximate, as long as they afford 

j ‘ ! 

Lhc del'enduul;s sufficient Information so that 

/ ' m 


/ 

/they j/cui\ prcx»ur 


e for trial. And similarly 


the fact that the overt acts In the Indictment 

• / 

describe delivery of cocaine as taking place 

, > \ 

■ In Barranqullla Instead of Cartegn^, Colombia, 

1b not a material variance. If you find that 

V 

cocaine was in fact received, it wodld be all 
right In either place, \ 

The conspiracy count Is based 01 ^ 

Section 946 as well as Section 841 of, the i 
Drug Abuse Control Act which eaye that any 

. * ,* ^ ' i 

person who attempts or conspires to commit ■ 

, i 

4 

any offense defined in this sub-chapter Is . ’ 


.** ' 


M 


ti 

• UI. 


0 
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punished by imprisonment, fine Dr both, which * / | 

t 

May not cxet *•<]' the maximum punishment prescribed ! 

I 

for the offouaeB. 

And on*? flection of the chapter la ■ • 

flection WllA-t, which says, except as Authorised 
by thl?i chapter jt shall be unlawful for j 

any peruon knowingly or Intentionally to , , 

• • • i. 

■ ituinulucttiro, distribute on dispense or 

i 

poasecu with Intent, to manufacture, distribute 

/I < 

or dlspenne, u controlled substance* 

/ . / •' 

j /Controlled cubstunces are defined in 

/ Chap/cir O 12 of Title 21 of the United Statee • 

( ' 1 .• 

Code, and that Includes as a controlled 

/ 

/ 

'substance coca leaves (phonetic spelling) and 

• * ,\ ' 

salt compound derivative or preparation of i 

coca leaves. Cocaine Is made from coca leaves 

* \ * , 

which should not be confused with ooco leaves, 

a * 

which ore two different plants* 

* * , 

The word distribute In the statute is 

> * 

also defined to be delivered* So the statute 

.• « 

defines distribute not simply delivered to 

.* • * • • 

% • 

persons who sell cocaine In the atreete to * 
a lot of people, but to those who turn over 

. A h l .* • , . 


I » 


. r 


/ 







/■; j i' 
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uny quantity of a narcotic drug or a forbWS<Ten* ; 

i . v 

subs tones to another person, i ; 

And the Indictment also refers to ! ‘ 

Section 9S*2, which aayo it shall be unlawful 1 , ‘ 

to imp rut JuLo the United States from anyplace , 
outside thereof any controlled substance in 

Schedule 1 or 2 of 3ubchapter 1 of this 

* ✓ » * . 

I • ., • # * • 

chapter. > ’ 

And tln'.a Section 960 says that any 

persoh who contrary to Section 952 v nowlngly 

/ / 1 

/ / 

or lnt/cutlo,mlly Imports or exports a ■ ; 

if \ 

/ controlled uubotance shall be punished as 

' ' • •• 

/ provided In Sub-Section B of this section. , 

, • / » 

/ You have heard a bit about what the ;• 

» 

/ t 

’ potential penalties are and I will not review 
* ' t l.'V. 

them now because that ij a matter for the 1 

• 1 . . 

Court to decide on the basis of a presentence 

» • . \ » * ; 

report and further appearances by cot^neel *, 

- If there is a conviction. It le not a concern 

/ \ • • . 

of the Jury. 1 

|\ ' V 

, I referred a?eo to Section 2 of, Title . > 

• .. • \ • . 

18 of the United States Code which is s mentioned ! 

In the second and third count of the Indictment, ; *, 

\T r .. r: . • • - .. ; ■ 

That says that whoever commits"an Offense • 
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i • 

against the i,..iltcd States or aide, abets,. 

! 

CiVi...iiUidG, induces or prooureo Its ( 

commlsuIon la punishable as a principal* , j 

r *. j. 

Tnat u»«:..nn that someone who helps in the 

1 I * 

cooi.it 1st.Jon oi a crime In Just as guilty as 

« 

the one: who Joco it himself. Someone who 
helps ,to import or possess or distribute t . 
cocaine is jnut an guilty as if hu had done 
it himself. Jut helping means helping and 

i 1 

cynjplr icy u: ;nas conspiring. It does not 

i/ifln Jnut being around the place where the ! 

/ 7 

/crituO takea place. There la an obligation If 

/ X 1 . 

/ you, ure aware of the commission of a felony 

to'^repert it tc the authorities. But that ’ 

9 

• ie not what anybody is charged with here in ; 

9 ' % , j 

order to be guilty of conspiring or aiding V: 

•5 ' • ; i'- 

and abetting. \ j ' ' 

A phrase frequently used, someone must , 

\ * • I • • 

. - have a stake In the venture. He or she must i 
want to see the offense committed and must do .1 

. i - 

something to help it take place affirmatively, j 
Mow, the indictment alleges and the j • 


statute requires it to allege that the 

■ . 1 ‘ ,• 4 *r' 

offenses here were committed knowingly and 


.. i 1 .. . v' 

V*' ‘ '• •• ' 

.1 f •' 


1 • "& 
*r *• 
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intenttonally. 


1072.- ' 

A-</y 


j'.n uct iu done knowingly if it la done 

* 

voluntarily uinl not because of mistake or' 
accident or ol.uer innocent reason# 

The word intentionally pretty well over- 
lupo knowingly. The purpose of the word 
knowingly iu to inuure that no one will be 

r 

convicted fur nets done because of mistake 
or accident or other innocent reason# 


Thu ,tr.!i)oac tion is not Intentional 


V ' •: ?> -i 


/ 

unless it ia knowing# 

/ 7 

/ ! The iix'ot count 


to establish that# It doesn't natter which 


st count of the indictment refers 


/ to conspiracy. And in connection with such 

/ ■ / 

• 4 

a charge there are three essential elements 

** | . 

which must bo established# 

* 1 

1 .i 

First, that there was an agreement to 

1 ' t ’ 

import or distribute cocaine) second, that . 

\ I* 

a particular defendant willfully became a -} , 

' ' j 

party to ttut agreemont; and third, that some 
member of the conspiracy did some act in ,i 

. . i 

furtherance of the conspiracy# \ , i 

Only one overt act is necessary In order 


conspirator did It as long as It la pursuant 


• ,».• I 

,['•«•!• (’ . 

•M 


'• fc I 
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to und in tin! existence of an agreement betlltfbn ’! 

individuals l.o violate the law, , 

The agreoiflont does not have to set down 1 
In writing. It does not have to be explicitly * 
uet lot th b»-c.uiin> conaplratore hct to eoue , 

iJegreu in ucnrot. And you can infer the .!* 

«greciM.:nt exists from the evidence in the case 

i 

or you can lu^nr tlie agreement does not 

• i • 

exist, 

^ • I 

/' I it is .1 jt necessary that a conspiracy ‘ 

/ 7 ; • 

be ouuc :saInl, The .doing of a conspiracy or 5 

/per f(/r n, inee of an act— and some of the acta | 

■ •* 

~-f ■ V 

/ you, u\y ue11 know are innocent acts as travelling 

/ 

from Panama to Colombia, which la separate 

# , 

• from the receiving of cocaine, 

$ • * f 

Eo as a matter of law if the parties j 

• i * ‘ < 

thought they were buying cooalne and they thought • 
they were going to distribute cocaine In the 

i . ■. 

.• United States after they got It here/ It does 

\ ‘ ' 

not matter that there is no ohenlcal analysis 

, « 

to show that the package alleged to have been 

brought in in March of 1974 was in fact 

cocaine. The question is wheths r there was ! « *. 

t „ ’ (i 

, ■* « ,• v.Jf . . •: . 

a conspiracy to bring in cocaine, • 1"' ! V ’ 




i 





Charge 


A- 


With v<..;poct to the second oount, wniun ** 
Is with Intent to distribute, there j 

lire two types of possession, what Is called 
actual, ponactulon end constructive possession* 
liU.i Ci.note—I think that is her surname 

i 

• i 

under tna jip.nlah tradition—had the cocaine 
In her Jon In June, She said she had 

it a.lm*>:;t all. Ltie time except when she alleges 
that Ml in m_ i osn brought It across the border 

oi> tl.d llrut vmLure so that It wouldn't be 

j j ! 

loot If the U Itgul Immigrants we re caught at . . 

/ / 

i the border, 

, Having It In your hand or In your 

• / • 

pocketbook v;lt.li you Is In actual possession* 

• , i' 

• \ 

Having power, to tell somebody who has the 

actual poosecslon how to dispose of it or r 

* i. 

• * 

what to do with it is what we call con- - ’ 

■ \ ' i 

structlvc possession* * \ ; 


So if Miss McLenan was holding it for 
the benefit—if Miss Cortes was holding for 

I 

. 1 

the benefit of Miss McLenan or for the 

/ % 

purpose of Mr. lime as being able t j a.ill it, 

they muy have had constructive possession of i • . 

. '• * i • ■ 

* 

it within the meaning of the second count being 



I •• ‘ 


submitted t.., ,, m , on the Indictment. ' ^"S’a 

■ With respect to the third count—oh,' 
wtth rernect to Intent to distribute, when 
tl.ce In « nul,;itnntlsl amount of cocaine, nore 
Hum one |>. r.mo m likely to use for his own 
pore on/ I tun ,, you mny infer that there was 

4,11 lnU,,t tu !VXnn Lt n l"n C to somebody else, 

"" J-nncnt to .Hotribute. You need not Infer 

,,,,ch 6,1 !■ within your power. 

/* | WUh w r,;wpuct to th « third element, the 
tKird count Limb in bel nff submitted to you, 

/ mpor^tlon. there are two elementsi First 
/ knoi | ici, «« that Hie eubstance was cocaine *.* 

t • I 

i ‘ An ‘ ] on tl)e thlrd cour *t it Is Important ‘ 

• ’ • • 

that the Government prove beyond a reasonable 
doubt that It woe cocaine, • 1 

. If ' 

And second, that It ... brought’into the" 
United statco or attempted to be brought Into 
the United Skates.' 

" J • 

And here there is evidence that the 
exhibit 1. I «ue.s It Is, the package of ooc.lne, 
lldocalne end lactose was brought at least so 
for as the customs tables at John P. Kennedy , ,i ,. 
Airport. ? . . •' 


i v 

• j a 

* 

... I 

! 







charge 


! 




There has been discussion about the 

* , . 

legality 01 M.loeulne. That Is not a'basic 
element or 11 ic charge, but It goon to some 
oi' the colls Ural issues that were diecuosed 
at the triui. 

An.I Mil. mow York Law since 1971 has said 

that a [.biT .u It guilty of criminally using 

* 

i 

drug paraphernalia in the second degree when 
ho knowing I„• iMiCCMes or sells dilucnts f 
ilV-Lutciitn pr ..finiterunts, including but not 
11 mlti/d to o.iy of tlio i'ollok .’’'gt quinine 
hydrochloride, mannitol, inarmlte, lactos or , ‘ 

- i f 

J dextrose, adapted for the dilution of narcotic 

' ■ / 

. * 

drugs or utli.mlcmtu under clrcumstanceo evincing 

* 1 

• ' J 

an intent to use, or under circumstances 

.. 0 

ovlnciug knowledge that some person intonde >. 

• ' •• il 

to use the some for purposes of unlawfully ' j 
mixing, compounding, or otherwise preparing , 
any narcotic drug a* stimulant, 

Lldocoinc 1 b not specifically mentioned 

* t 

in that section und it was possible that the ’ 
wltnesnc8 wero in some honest disagreement 
as to whether the section covered lldocalne 


s' 


s' 
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or not. Tin: evidence here is that It **a* ] 
used no a d j .'.ut-nit In the cocaine that was 
aciued ou the June venture. 

'The leu atn la on the Government to prove 
euch of the <. uuiutiul elements of a count 
beyond u i*( ...iunablc doubt. You can't infer 


I:' 

i 


the existence of one element from the fact 

( 

of unolhcr elf!.,ijiit proved. 

!i(iiu . l..iiliwti reels on the Government 

;’t i * 

tjjrou^h«yiit. h>.„ trial and never shifts on the 
ofcnomit. Xi you have a reasonable doubt 


) 


/ 


/ 


1 u ° to any element of any count you must acquit, 

4 

Junt uo you have a duty to convict if you are 

4 

perumuled beyond a reasonable doubt. 

> • • . 

Now, some rules on evaluating evidence 

There are, generally epeeklng, two type* 
of evidence front which a Jury can find the 

• i 

truth of facta in a case. One Is dirsot ,i * 

# 

evidence like the testimony of an eyewitness. 

The other lc indirect or circumstantial evidence, 
which is the proof of s chsln of clrournstsnees 
that logicuily point to the existence or non 
existence of certain facte. 


. »• 

acts. 

•" - f.-.y ••••'" y-A v.V 

f mir4 Mmnaa 'Im 144 a m - r < *: I 


Example of direct evlderioe in Mies 




0 







\* 




I » 


i t iK ; ..rl * f* l 
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Cortez' testimony that she handed cocaine <ro • 
Mluu Hcf/jn>iii and that she had it with her in 

i • 

the apartment, , 

1 

Ami then Mias McLenan'e testimony that 
she nov.r h_..l any eoculnt in her possession and 
know nothin'-, about it. 

);At&u|)Lou or circumstantial evidence are 

* I 1 ‘ • 

the fact the. t tho Mexican visas we« all 

m 

obtained toother after the cocaine had been 

purchhMiid in Colombia and the fact that there 

/ / ; 

tiuo a /birth certificate of a Mrs, Perez used 


M/♦-- 


by llliiu Cortez, and Miss Perez had 


ut One tluo truvulled Into the United States i 

. / •; 

With Mr, Inricss, if you believe the evidence,. i. 


And contra, the fact that Mr, Innese 


was going to Panama for the carnival and as 

• • I 

. • it 

a matte** of fact Ash Wednesday in I 97 M was 

- - 11 

on March 27th, I think. So a few days before 

, • % 

there was the carnival and it may be some 




• 1 

t 


evidence ho was not going to buy cocaine. 


1 .» 


And tho fact that Miss McLenan ;-»as on ! • , 

• ’ * i.: • 

the ships in June, July or August in I 973 maybe • • 
some circumstantial evidence that she did not ’• V 

• • • • - ! r ! ., ” : !•• • I H’ 


• . 1 * 
V** 


0 
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I:.’ '• 


uoll cocaln;. to Mr. Welch during the-tine tnay / 
uuld h<- did, , 

\'uu con uouctlmea draw more than one . t 
inference j’rou a particular place of clr» 
cuiaatanttal i. vldenco. And It le up to you to 
due Ido wlilcli Inference lo moat logical In 
the ll ( .ht c.l* all the rther evidence In the case. 
A.i a i. uornl rule the law makes no 

dl.utlnctlou tuaen direct and circumstantial 

/ » 

cv/ldeiico. Cl.icuuutnntlal evidence need not 

/ /’ ! 

exclude every rtnuonable hypothesis of 
/innocence In order, to eotabllah guilt.. What | 

/ la .necessary iu Lhot a Jury be e&tlefled of 

' '/ !. 

a'defendant •u guilt beyond a reasonable 

# 

' doubt on the basla of all the evidence in the 

• 0i • ! 

case, both direct and Indirect, or else you 

• • * * • 

♦ • • 

uuot acquit*, 

• . i 

• , ,}f 

Clrruwatantlal evidence may be enough‘ ! 

v * -f : • 

’to convict all by Itself If you find-the 

’• » " 1 1 . 

defendant guilty beyond a reasonable doubt 

l 

on the vhole cuoe* V > 

. . . . i • 

When you arc analyzing the evidence 

. « » 

Including the circumstantial.evidence you can 


9 









I 

I 


►i' ! •il'i'vif. 1 
*• « / * • % * * 


CJ1 tel 




lOOl 


Intelligence uu you have observed It, the t 




probability .a’ Improbability of their 


testimony In relation to other testimony 


In the case. . 


You e.iu consider also the extent to 


.which any testimony hao been corroborated or 


contradicted by other credible evidence. 


You way consider Inconsistencies within the 


testimony oi‘ uuy witness, either on direct 


or' ci*(ias~c.iM>iinablon, and whether any witness 


< has changed his tea 
/ If you are co 


tlmony, 


convinced that a witness 


. * 

j has lied you cun say you won't believe anything 


the witness has said or you c an say that part 


of what the witness said.Is true and part is 


not, And the came thing with respect to 


lnconslatcncieo, 


A witness may have been mistaken or 


untruthful with respect to part of the 


tcstlmc „ nud be correct with*'respect to other 


parts,' That's for you to determine. 


And when it colics to inconsistencies 


or facts iliich you think were not truthfully ; 


stated you should consider whether they . 


•» 


i 




i .u 
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relate to a detail or to an Important partner 

the tea tl won.*. ' 

\ou can consider your own experience 

» • •» 

with the ext* nt to which repetitions of the 

H 4 . 

same ut-.ry •:*;.• descriptions of the same event 
by wore thi.ii one portion may vary In detull 
and who Liter such variations Indicate falsehood 
or liiaccui•><i<. MCuiory or have some other 

0 

explanation. 1 

/' !Imagine yourself sitting on the witness 


i 

tand /tryIn,j, to nay what happened during 


ytaud /trying t 
fy our /la j t v xcu 


i **> 


tlon trip during 197*1 and whether 


/ you' cun got all the sequences of events •. H »', v ^ 

/ 4 

straight, bc-urlng in mind the burden of/ 1 i -m *; • 

* * l * f 

proof beyond u reasonable doubt le on the 

/ I* ; ‘ 

Government. *.» 

• * . • * ; • 

You can evaluate the testimony of a • 

defendant, consider her personal Interest 

' j 

' in the result of the case. Also-consider 
that no one else but Miss McLenan could i»>* * 
suy what huppeued during the times when she 
waa with Miss Cortez. And apply to Miss 
McLenan's testimony all the same tests such ' 

* ,.4-- ' I 

as credibility which you use in Judging .other, 


v 


V 







■% 


"I. I. 
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V.'g hnvn hnd nome Government Agents here. 
There In a role with renpect to them, that 

« 

you uro not to give any greater weight or 
crodlM ! U.y i i the testimony of a witness 
solely l.. ceit ..j of the fact that he is a 
Govern! t- :i>L /■ .oit. And you don't give it 
any x lc&u o.i l:h it aceoimt. You evaluate 
the tuntt 111041 y of thu Government Agent in the 

same w>'.y <01 > >n would evaluate the testimony . 

/ * / ( 

i/f other wUui.MieH, 

/ j Th&re ore special rules with respeot 

/ to what ate culled accomplices, which include 

J • 

tll&s Carte*. :md Mr. Welch. 

0 

* • *' 

' An accomplice is somebody who has 

• ’ > 

0 ' * 

participated .In the crime that is on trial, 

.. I •• * • 

. ’ 1. 

The law does not prohibit the testimony 

of accomplices or whether you approve of their 
•use is not to enter into your considerations 
of the cobc. • 


In certain types of crimes the Government • 

• i 

is frequently compelled to rely on the 

» • * 

testimony 01 * accomplices or persons with 

I 

criminal records. It has to take the witnesses 





cnax-ge 


to the tvim 1 t'uLloii as they are. ftxere la bd' — 
roquljcuii.iiL that the teotlmony of an accomplice 
be corroborated. A conviction may reBt upon 
the UiHiox'ro'.wdtitfsd testimony of such witness If 
it iu iotuul c all hie beyond a reasonable doubt* 
h..ic ln.,»u Jo corroborating testimony* 

at lcuji; uli.ii ranpeet to details that the 

* 

Uoveriiu.nl; bm i.vnCloned• But an important 
rule J.'j Urnl. Liu; tautluioriy of an accomplice 
uhould. be v) u at with great caution and 

J 

iicrutl/ili.oit carefully before you determine 

/ / 

/whettyor to accept it. And that applies to both 

i 

/ Miss Cortes* teotlmony and to Mr. Welch's 

/' 

4 

testimony, f 

. ; 

You can also consider the question of 

4 'l 

motivation.' | 

• * •, 

Miss Cortes may have had a motivation • ! 

to implicate Miss McLenan and Mr* Ricardo \ 1 

* ,} • 

- Innees at tho time she was cooperating with 
the Government, She has less now because 
she is sentenced and knows what will happen i 
to her. 

* / 

Mr. Welch is awaiting sentenoe and he i 








m/iy have a .* -I;l v<; to help the Government, — / 

You may con.- Mur that in determining the 
extent you uluh to give to the credibility 

o.r both of* Lliwi.i, 

It L.j • :w rlouo thing to lie somebody 
else into ,|il 1 . x.int you should determine as 
to who l b.:r cd' these two witnesees were 

J.r: fact’ (loin Unit., 

A coii.il . iif other things which I think 
yop should d .u ldcr in this connection! Wo 


/ 


/' f 

jl/vn't liM.li v in this country in guilt by 


/ 


«iosouidtlcm. And the fact that Mr, Inness 


/ 


or Mien MuT^.iiOn were with MIbb Cortez at 


• /. 


vurioun tiua.j lo not in itsolf enough to 

> 

, prove guilt. It may create inferences which 
leads to your finding that there la conspiracy 
or that there is aiding and abetting. But 
mere presence is not sufficient. 


How, there was discussion about why the 
passports wore made available. 

The law in the United States as Z have 
ruled on it is that a passport is a public 
document and it must be produced. It Is 
something tht the defendanl can, keep to himself 
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Thcro J..; no woy of knowing whether tno/*'/ 
defend. ;ii t:i tills at the time that Mr, 

Xnneus' punuport wait provided or that Miss 
JlcLcinm 1 a p:. . iport was lost. But It is • 

Gnu of the J.ulura of lav/ in considering with 
what tli.; o.j 1.1 . -t.-j'al luuue io on the trial 


here. 


j-lnall .,7 I mentioned you are not to 


decide the c . or uny issue of fact on the 
buoislof the number of v/ltneasee or the number 

/ . A : 

of extyl liltu. 

/ / The bulk of teotlmony wae by the- 

V 4 ! ,• 

/ Goverru.icnt. I dor^t know how tha bulk of 

/ . / 

/ 

crooo-exaralualion wtntj but your declalon In t 

9 

• any rate dcpcndB on the quality of the , i.‘ 

t 

testimony and not on the quantity t^at either, 

i ’ , i 

aide produced. 

With respect to objection* and rulings 

# 

-' as to testimony or exhibits you shouldn't try 

to guess on the anower If I didn't let It come. 

In and you uhould dlaregird any evidence that 

I struck out and conoldor the case only on 
. • • i 

the teotlmony and the exhibits whloh came In • 

' ■ t .: " • V 

without objection and the stipulations of the 
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purties tliul have been placed on the record A-b/ 

1 * L ( . 

A i'eit. ..it Judge hue the right to comment 


on the evld. .ill*. In fact, I can marshall the 
whole e vlfK ijue mid I cun spend half the duy 
reviewing m,/ recollection of what took place, 
hut you tuv.: li.-ui-i) about two hours and three 
quarters by 1,1 m iioicndunt, and two hours and 
u (juurbor by, f.he <lov eminent and I think you 
huvc hod uikm. ii on that. 

#1 <? u u t k j i.w things that aeera to me 


c/gnll‘^e/iut, kuu these illustrate the differences !? 
/ • •: 
/that can be uruim with respect to inferences, j 

i > jj 

• When Miss McLtnan was summoned back by 

! 1 

telephone Irma Athens or telegram to come back 

» r 

.and see her sick mother it seemed to me from 

her own testimony she did not take the next 

• • 

plane to Punuma, She waited two or three 

* t 

* « • 

days until Miss Cortez was around. 

Now, you can infer that was because she 
called Panama and she said, as she stated later^ 
that her mother was not really that 111, Or 
you can infer she wao waiting so that she can 
take Miss Cortez with her with false birth 
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loOQ. 

A* 


curtilitiuti; Lii.it Mr. Inness provided so to ^ 

t 

cowl lino u 1 v *.i» to purchase cocaine with a 
trip to oce hoi* sick. mother, 

'ilicro ..an diacuaolon about the safe 
deposit Ij;u. Viio only eviduncc with raupoct 
to Lliid li.u- a; poalb box io what Miss McLenun 
toe til' I v.il t>. And since further information 

i 

with r.i.pi,i:i Lo it was uvailablo to either 
aide you c;.u'l. draw any inference with respect 

!«./ itJj i’uiJutu to produce und determine the 

/ . /’ ! 

credibility to /;lv« to Miun McLcnan's 

• /. 

; uii;| liy lut’crenceo which oun be 

* / 

/ drawn J'rom 1.1, 

* ' / ' 

/ 

/ * There uaa discussion during Mr, De Petrie* 

# 

' summation ubaut when Mr. Welch made his lnat 

purchase, anld he mado his last purohaoo, 

« 

My notoo wore that he said ho bought some 
after March and April and during the summertime, 

„ Whether he said afterwarde that it was in the 
month of Juno X am not sure, 

Au you observed, counsel con»t always 

be accurate in the way they described 

testimony and even the Court can't, ' 

< * 

Thero was a lot of talk at one point 


'. t. 
.%* ■' 


» 



✓ 


... *IA 
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during tliu ciuuu-examination of Miss Cortet 4*6 
about tl»i a;■».L that oho had lived four months 
with Ulus li.l/,n..n. When the documents came 
in it come out It was about from about March 
l‘jth to May ;!M.h, which la a little over 

two I.IOllUlU. 

There wail reference to Mr. Welch's 

i 

reluct .ue.i • to testify and to the presence of 

$ 

people in lit; courtroom. 

/' I 


/ 


! I th1.nl; .you nhould bear in mind there 


is no / ted tlu.iiiy or ovidenco that there was any 
/threat.i 


up.ai.i.it Mr. Welch by any of the 


! defendants. 


( 


/ You t.my coi\s lder whether there was 

» r 

any reluctance to testify because of the fact 
that he was brought in on a material witness 
warrant. And thore is nothing else you can 
consider with respect to the defendants on 
tint basis. 

There is a good argument that the - 
defendants have with respect to Mias Cortes 
having told the Agent at the beginning and 


l 


Mr. London when he came and talked to her that !• 


•t 


Ai. 











Vi. 
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jjhe wau not bringing the cocaine In for Mtae 

/ 

I'cLenun and 1 v . Innesa and e!ie used 1 1tie name 
Morales which ono uuid at one point waa a 
name li ho Jiuil made up. 

hi*, l. jotrlo addressed hlraBelf to that 
point and It will be up to you to determine 
how mm: 11 ui i ht to give to that difference 
between Inu* •• l.uti.uicntu wiien uhe wau not under 
oath urn) her lebtiu.ony uo she gave It In thla 




1- 


court« 
/ 


L 


' / 


/hi I have liuld, there la a great deal 


/cl’ evidence In the cuee, You have been 

— 4- 

/ lieten3.il/, attentively. And while you haven't 

t / 

4 

been tubing any notes you have had no 

4 * 

> 

• distractions and I think you do renumber it 

4 

fairly well. ) . 1 

• » 

* 1 ' 

The fuct that I may have emphasized 

-•* ' . j ■ 

a couple of points either In llluatratlng types 
' of evidence or In commenting does not mean 

.• t 

you shouldn't consider everything you have — 

j 

heard ond Is not to be taken as an Impression 
of an opinion on the guilt or innocenue of 

1 

. I 

either of the defendants. You are the Judges 


• / H 


1.. 


.v 


, 1 

• i 








i In*1ae 




1 i 


of tlu* fact.* . ITothlng counaelsald or nothing # 
X said i>n v. i.l.1 you from making your own deter¬ 
mination on ihe facts on your own recollection 
of the i.vldi it *o .und In applying those facte 
to tho leu »'t C have set It forth. 


h i,\i r i / words about reaching a verdict. j- 
i'J.i ui ., .i' course your verdict must be 

imtuvlm u\i .! o,. ch count, That mesns you must •; 

* » 

all ngy. e o«. ninth count, * 

•i 

dt 1;«/ ..I;:o to discuss the evidence i 

/ ' * 

S'/illy V- for. i'.ildng even a tentative vote, 

/ / ■ i 

/ho tlyit no one wLll jump to a hasty conclusion (•. 

1 f * f * • 

before weighing tho entire case, 

' / 1 

■ t If you hunt to have some of the testimony 

.repeated, the first two days which la mainly 
Miss Cortez* testimony was transcribed. The 
rest of It lu In reporter's notes and I am i 1 • 

' I 

not—do you know If Mr, Rubinstein Is here 
.-today? I am not sure we can get the reporter p 

up—or we can got him up and read It to you ! 

if It Is necoooary. It may take some time to 

( i i 

*,. % ft 

find the reporter who took It. 

If you want to look at the exhibits you j. 

,:l . 

may ask for it. If you want to look at the ’ • I.. 


v 






cocaine package X will send a! Marshall lrf V(ith 

% 

it becauue nobody should be in possession of 
it even for mi innocent purpose. 

Wlwsn you go into the Jury room, 

Mr. Weiner, your foreman, as I have said, he 
will pruuiUo over your deliberations. His 
principal Job will be to try to say that not 
more than *uti; person tulles at a time and to 
try to /'ivo everybody a chance to be heard and 
to he ip, nni.du you in determining when you may 
take vl ballot. Hut his vote counts no more 
. than/anyonc clue. 

‘ During your deliberations you should 

4 

assume the attitude of ; Judge6 of the facte 
rather than partisans or advocates. In that 

way you are ranking a high contribution to 

• • 

the administration of Justice. 

You muut report a verdict on all three 
counts. Doth defendants are on the first 
and second counts and only Miss McLenan Is 
on the third count. And I will give you 
a form of verdict so that you can fill it in 


without any confusion or uncertainty. 





■ . ... % 
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You c/n* find one or both guilty or narv / • 
guilty on cither of the first counts and, of 
course, Mloo MCLonon either guilty or not guilty 
on the third count. 

< 

If you have any que stlcns the® will be 
n inarulm.il ulLLlng outside the Jury room and 
you cun send a note to him. 

When you have reached a verdict the 
foromuu should give him a note merely saying 
you h&vo reached u verdict. And when you are 

i i '' 

In court he will announce It orally. 

/ * 

j Either purty has a right to have the 

I 

/ Jury polled, and which means to ask each 
i r 

* t 

4 

Juror whether he or she agrees with the verdict 

# 

• so that we can be sure It Is unanimous• 

Again, in determining guilt or Innocence 
you shouldn't give any consideration to the 

. • f 

matter of punishment because that la my * 

I 

- responsibility If either defendant la found • 

guilty. 1 —vj 

I 

You are each entitled to your own opinions, 
but you should exchange your views with your 
fellow Jurors and listen carefully to each other. 


\ 


i ; 


S' 





While you uhouldn't hesitate to change your/ 
orlglnul opinion If you are convinced that 
another opinion Is correct, but you don't 
• have to give It to a majority and your . 
decisions minil be your own. 

Ilona illy It takes until about 1 o'clock 
to get the lunch here. And since that la 
our normal .lunch hour I will excuse counsel 
at about that tlmo and at least when your 

lunch :comc.n In and If y*. j have questions try 

/ • • ’ 

lo uutyult them before one or after v ,wo. 

/ j lucre lu a procedure In the rules that 

I * 

/ after the Court has delivered Its Instructions 

t • / 

» 

counsel may take exception to the Instructions 
■ or to any omissions outside the presence of 

$ 

the Jury. So while you go back to the Jury 
room now I may possibly call you out again and 
add something to the charge. But on the 
■ assumption that I may not and we conclude with 
this, your oaths sum up ydur duties, that la, 
without feur or favor to any person, you will 
well and truly try the Issues between these 
parties according to the evidence given to you 
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You ulil now pleaae go Into the Jury room 
and i will excuse Mia a Gavney and Mr. Weber. 

VJo almost needed one of you but there la no 
more function for you to perform. 

llow loli'u uwcar the marshalls before they 

go In. 

(The uvrahalla are aworn.) 

TiilS OoUiTi Ho the alternates have any¬ 
thing ,'ln the Jury room you want to get? 

/. flu ALTEkHATIS JURORi Yes.' 

/ / THIS COURT! Suppoae you get that and the 

• f 

cleric will take you Into the witness room and 

' / 

you can wait there until your lunch comes. 

9 . 

(The Jury leaves the courtroom for the 
purposca of beginning their deliberations at 
12:01 P.M.) 

THE COURT! Are there any exceptions to 

• the charge, Mr. DePetrls? 

MR. DE PETRIS 1 No, your Honor. 

THE COURT: And Mr. Preminger? 

HR. PREMINGER! Ho exceptions, but I 


have a request. 






UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 


/t'7® 


UNITED STATES OF AMERICA, 


Plaintiff-Appellee, 

■against- 

/ 


NOTICE OF APPEAL 
Indictment No. 74 CR 791 


RICARDO EDUARDO INNISS, 


Defendant-Appellant, 


Name and Address of Appellant:. 


Name and Address of Attorneys 
for Appellant: / 


■ne^s 


RICARDO EDUARDO INNISS 
Federal Penitentiary 
Atlanta, Georgia 


PREMINGER, MEYER & LIGHT 
66 Court Street 
Brooklyn, New York 11201 


Offense: 


Violation ,of 21 U.S.C., Sections 841(a)(1), 952(a) and 
960(a)(1), conspiracy to conceal, buy and deal in narcotics. 


Appellant appeals from the judgment of conviction, conviccing him of 
the above charges rendered August 1 , .1975, (Judd. U.S.D.J.), and sentencing 
him to a term of Imprisonment of one to eight years and special probation 
of five year/S thereafter. 

Appellant is incarcerated at the Federal Penitentiary at Atlanta, Georgia 
In lieu of $75,000.00 surety bond pending appeal,. 

Appellant hereby appeals to the United States Court of Appeals fv.** the 
Second Circuit from the whole and each and every part of the above stated 


judgment. 

I 

‘ I 

Dated: Brooklyn, New York 
August 7, 1975 


Yours, etc., 

PREMINGER, MEYER & LIGHT 
Attorneys <for Defendant-Appellant 
Office & P.0. Address 
66 Court Street 
Brooklyn, New York 11201 
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TO: Clerk of the United States District Court 
Eastern District of New York 
225 Cadman Plaza East 
Prooklyn, New'York 

Hon. DAVID G. TRAGER 
United States Attorney 
Eastern district of N^w York 
225 Cadirfan Plaza East 
Brooklyn, New York 11201 
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